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To qualify for the State Inspection Process, consumers and builders must 
meet the basic eligibility requirements described in the textbox, State-
Sponsored Inspection and Dispute Resolution Process Eligibility.  Included in 
these eligibility requirements, alleged defects must be within the statutory 
warranty timeframes.  

To fi le a State Inspection request, consumers must pay $250, which is 
refunded if one of the alleged items is confi rmed as a defect and the full cost 
is charged to the builder.  If no defect is found during the State Inspection, the 
Commission pays the remaining portion of the fee to the assigned inspector.  
If the State Inspection is builder-initiated, the builder must pay the full cost 
of the inspection, which is not refundable.  Fees paid to third-party inspectors 
to perform State Inspections, including bonus fees paid to inspectors who fi le 
timely and accurate reports, are summarized in the accompanying table.  In 
addition to these fees, the Commission also reimburses third-party inspectors 
for travel costs.

Agency staff  determine eligibility and 
assign a registered third-party inspector, 
who directly handles setting an inspection 
date. After the inspection is performed, 
the third-party inspector submits a fi nal 
inspection report to the Commission for 
staff  review.  If the report confi rms an 
alleged defect, the builder is statutorily 
required to communicate a repair off er to 
the homeowner.  However, the Commission 
cannot force the builder to fi x a confi rmed 
defect.  

State-Sponsored Inspection and Dispute Resolution Process Eligibility
In addition to meeting the statutory warranty timeframes to be eligible for State Inspection, homeowners 
must meet the following criteria.

New Construction

All State Inspection requests must be fi led:

� on or before the 10th anniversary of the initial transfer of title from the builder to the owner, or

� on or before the second anniversary of the date the claimed construction defect was discovered, if 
discovered after September 1, 2003, but no later than the 90th day after the warranty expires.

Remodel Projects

All State Inspection requests must:

� involve interior renovations exceeding $10,000, or

� cover residential material improvements (a modifi cation to the home that either increases or 
decreases the home’s total square footage of living space and that also alters a perimeter wall, 
foundation or roof; e.g. room additions).

Third-Party Inspector Fees 

Workmanship and Materials 
Inspection

$450 ($150 bonus)

Structural Inspection $650 ($200 bonus)

Structural with Unrelated 
Workmanship and Materials 
Inspection ( Joint Inspections)

$800 ($250 bonus)

Additional Inspection Fee for 
any Inspections Containing 
More than 50 Items

$450
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If either party feels that the inspector’s fi nal report is not satisfactory, they 
have the right to appeal to an agency Appeals Panel. Th is panel comprises 
three International Code Certifi ed inspectors, with at least one engineer or 
architect who is used as an expert reviewer in cases involving structural defects. 
Th e Appeals Panel reviews appeals and issues fi nal, non-appealable reports on 
cases.   After the agency closes a State Inspection case, both parties to the 
case also have the option of pursuing further legal action which may entail 
court, arbitration, or mediation. Th e fl owchart, Th e State-Sponsored Inspection 
and Dispute Resolution Process, illustrates the diff erent steps in the inspection 
process.

In fi scal year 2007, the Commission processed 580 State Inspection cases.  
More than 45 percent of the fi nal inspection reports issued were appealed, 
about 68 percent of which were affi  rmed by the Appeals Panel.
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Request Form

Yes

The State-Sponsored Inspection and Dispute Resolution Process

No

Homeowner provides
builder 30

days written notice
of alleged defect(s)

Repair(s)
made?
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Th e Commission requires builders to submit a 45-day report indicating the 
status of the case, including settlements, repair eff orts, and disputes that go 
to arbitration or litigation. Failure of the builder to submit this report to the 
Commission prompts agency staff  to send the builder a notice of violation, 
which could result in the denial of a builder’s renewal application. As of May 
2008, agency staff  sent a total of 126 notices of violations to builders for 
failure to submit the 45-day report.  

Ombudsman. Before January 2008, the Commission’s involvement with all 
State Inspection cases ended once the inspectors report or appeal panel’s 
decision was issued.  However, the agency now uses an Ombudsman to help 
homeowners and builders come to a resolution once the inspection process 
is complete.  Th rough informal mediation, the Ombudsman acts as a buff er 
to repair broken communications between the homeowner and homebuilder, 
and facilitate home repairs by gaining the cooperation of both parties, securing 
informal repair agreements, and setting repair appointments that may result 
in the completed repair of a defective home.  As of August 2008, the agency 
has processed and closed a total of 1,193 State Inspection cases since the 
Commission’s inception, about 900 of which are currently being handled by 
the Ombudsman.  In total, Ombudsman staff  have resolved 52 cases that 
resulted in the repair of home defects as noted in the fi nal inspection report. 
Th e agency currently employs three ombudsmen, each handling 30 to 50 
cases per month.  

Other Agency Functions
 Communications and Outreach

Th e Communications division provides information to homeowners and the 
regulated industry by responding to written inquiries and answering calls 
to the Commission’s toll-free help line.  Communications staff  also create 
Commission publications, advertise Commission services through the news 
media, and provide educational outreach to interested parties by taking part 
in public speaking events throughout the state.  Agency staff  completed 
20 public speaking events in fi scal year 2007.  Th e Commission issues 
three publications, including Puzzled About Your New or Newly Remodeled 
Home?,  a homeowner information booklet, a Texas Residential Construction 
Commission Warranties and Performance Standards booklet, and a Star 
Builder brochure.  Th e Commission also issues House Calls, a weekly column 
featured in newspaper and radio outlets throughout the state.

 Collection of Arbitration Filings
Statute requires that a summary of all arbitration awards related to residential 
construction must be fi led with the Commission.  Th is type of program is 
the only program in the state for arbitration fi lings, of any sort.  To date, the 
Commission has received a total of 10 fi lings.  
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 County Inspections
House Bill 1038 passed in the 80th Legislative Session requires the 
Commission to implement a County Inspections Program by September 1, 
2008. Th e intent of the Program is to gain greater compliance with accepted 
residential building standards by requiring new homes and remodel projects 
completed in unincorporated areas to be inspected by eligible inspectors.  
Statute requires the County Inspections Program to include three phases 
of inspections on each qualifying project or home under construction: an 
inspection of the foundation before the placement of concrete, an inspection 
of framing and mechanical systems before sheetrock is installed, and a full 
inspection upon project completion.  

Th e Commission will register fee inspectors to conduct these inspections 
and builders will be responsible for hiring an eligible inspector at each 
stage of the construction process. Architects licensed by the Texas Board of 
Architectural Examiners, engineers licensed by the Texas Board of Professional 
Engineers, inspectors licensed by the Texas Real Estate Commission, and 
the Commission’s third-party inspectors are all eligible to serve as fee 
inspectors.  Each regulatory agency oversees its own licensees performing 
county inspections, and retains the authority to revoke, suspend, or otherwise 
discipline a licensee, if necessary.
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Appendix A

RCLA TRCCA

Applicability of the Act

Applies to single-family homes, duplexes, triplexes, 
quadraplexes, condominiums, and townhomes. 

Applies only to single-family homes and duplexes. 

Applies to post-construction defects, after the 
applicable provisions in TRCCA are satisfi ed.  

May also apply to construction work exclusively 
for repair or replacement of component parts or 
small remodeling projects.  For example, repair or 
replacement of a roof or if construction work is 
exclusively for interior work if the contract is for less 
than $10,000. 

Applies to disputes where the homeowner discovered 
the alleged construction defect before September 1, 
2003.

Applies only to post-construction defects that meet 
certain eligibility criteria.  

If TRCCA applies, RCLA’s provisions apply as well, 
but the claim will not be eligible under RCLA until 
TRCCA provisions are met.

Does not require qualifying homes to be registered. Requires builders to register with the Commission 
and register new construction homes and qualifying 
remodel projects.  If a builder fails to register, a 
homeowner can bypass the inspection requirements 
provided in TRCCA and fi le a claim under RCLA.

Does not specifi cally provide a statute of limitations 
period.

Requires all defects to be discovered within two years 
of the warranty expiration.

Major Differences Between the Residential Construction Liability Act 
(RCLA) and the Texas Residential Construction Commission Act (TRCCA)

Th e Legislature adopted the Residential Construction Liability Act in 1989, giving homeowners and 
builders a framework specifi c to resolving construction-related disputes.  Before RCLA’s existence, 
parties to an alleged dispute typically brought a lawsuit using the Texas Deceptive Trade Practices - 
Consumer Protection Act.  Th en in 2003, the Legislature passed the Texas Residential Construction 
Commission Act, creating an administrative process for resolving alleged post-construction defect 
disputes and instituting a defi ned list of how all elements of a house should perform.  In those instances 
where TRCCA applies, its provisions must be satisfi ed before homeowners can initiate an appeal 
under RCLA.    

Both Acts require homeowners to provide notice of an alleged defect and allow the builder an 
opportunity to off er repair.  Also, both Acts speak to an overall warranty of habitability.  However, 
both Acts have many diff erences, including, most notably, applicability of the law.  Th e following table 
provides an overview of some of those major diff erences. 
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RCLA TRCCA

Defi nitions

Defi nes “contractor,” including builders as defi ned by 
TRCCA, but also includes those individuals involved 
in residential construction not required to register 
under TRCCA.  For instance, under RCLA the 
defi nition of a contractor includes individuals who 
repair existing homes, regardless of the dollar amount 
or type of work, or those who build condominiums.   

Exempts subcontractors, architects and engineers 
from liability because these individuals, while they 
might participate in the “design, construction, or 
repair” of residences, do not typically contract directly 
with an owner. 

Defi nes a risk retention group as a “contractor” 
if the group is properly registered with the Texas 
Department of Insurance. 

Defi nes “builder” as “any business entity or individual 
who, for a fi xed price, commission, fee, wage, or other 
compensation, constructs or supervises or manages the 
construction of: a new home; a material improvement 
to a home, other than an improvement solely to 
replace or repair a roof of an existing home; or an 
improvement to the interior of an existing home when 
the cost of the work exceeds $10,000.

Exempts several categories of individuals – including 
people who build or remodel their own residence and 
interior decorators and designers – from having to 
register with the Commission.  However, in the case of 
those who build their own home, liability for warranty 
still applies and the home is subject to inspection.  

Repeats the defi nition of a risk retention group and 
further defi nes that a third-party warranty company 
that assumes liability for warranty items operates as a 
builder.

Process Requirements

Requires homeowners to initiate a claim and give 
notice, by sending a RCLA demand letter,  to start the 
legal process.  

Allows the contractor an opportunity to perform an 
inspection within 35 days of receiving the complaint 
and make a settlement proposal within 45 days of 
receiving the complaint.  

Allows the homeowner to gives notice of a lawsuit (or 
request for arbitration) on or about the 60th day after 
initial notice is given.   

Requires homeowners to give notice of an alleged 
defect and allows 30 days for the builder to make a 
repair off er.  

Requires homeowners (or builders) to initiate a 
State Inspection request before pursuing legal action 
against the other party.  Th e State Inspection Process 
includes an inspection by a state-appointed inspector; 
a recommendation issued by the state-appointed 
inspector; the right to appeal the recommendation 
(by either homeowner or builder); and a fi nal decision 
issued by a three-member panel of agency staff .   Once 
this Process is completed, both parties have the 
option of taking the agency’s fi nal decision, which is 
consdered a rebuttable presumption, and pursuing 
further legal action.

Allows a court to issue a fi nal judgment including 
an order for repair, reasonable settlement off er, and 
damages.  

If the homeowner accepts a repair off er, repairs 
must be completed within 45 days of receiving the 
homeowner’s notice of acceptance. 

In cases involving conformed defects, requires builders 
to communicate a repair off er to the homeowner, 
however builders are not obligated to actually make 
the repair and can appeal the agency’s fi nal decision.  

While the homeowner and builder go through the 
State Inspection Process, all timelines under RCLA 
are tolled until 45 days after the agency issues a fi nal, 
non-appealable recommendation regarding the case. 

Appendix A
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RCLA TRCCA

Limited Liability

Gives an implied warranty of workmanship and 
habitability.  Th e question of whether a condition 
resulted from “unworkmanlike” construction or was 
not “habitable” is left to a jury or arbitrator.

Defi nes Limited Statutory Warranties, including: one 
year for workmanship and materials, two years for 
major systems, and 10 years for structural components.

Establishes Building and Performance standards 
which are used during the State Inspection Process 
to determine how a house should perform post-
construction.

Provides a warranty of habitability and states that 
a home is habitable if it is in compliance with the 
Building and Performance Standards and is “safe, 
sanitary, and fi t for humans to inhabit.” 

Defi nes ‘construction defect’ and provides that a 
builder is not liable for defects or damages which 
arise from the negligence of other non-builder related 
persons, the failure of non-builder related persons to 
mitigate damages or maintain the home, or normal 
wear and tear, or normal shrinkage.

Excludes defects or damages that arise from the 
negligence of other non-builder related persons, the 
failure of non-builder related persons to mitigate 
damages or maintain the home, or normal wear and 
tear, or normal shrinkage. 

Also excludes homeowner’s claims that are solely for 
a personal injury, survival, wrongful death or damage 
to goods.  Homeowner claims must seek to recover 
damages against the builder for something other than 
personal injury or damage to goods
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Equal Employment Opportunity Statistics
2005 to 2007

In accordance with the requirements of the Sunset Act, the following material shows trend information 
for the employment of minorities and females in all applicable categories by the Texas Residential 
Construction Commission.1  Th e agency maintains and reports this information under guidelines 
established by the Texas Workforce Commission.2  In the charts, the fl at lines represent the percentages 
of the statewide civilian workforce for African-Americans, Hispanics, and females in each job category.  
Th ese percentages provide a yardstick for measuring agencies’ performance in employing persons in 
each of these groups.  Th e diamond lines represent the agency’s actual employment percentages in each 
job category from 2005 to 2007.  Generally the agency has exceeded percentages for Hispanics and 
females in most categories, however, fell short for African-Americans.  Until recently, the agency had 
no Service/Maintenance employees.

Positions: 4 3 3 4 3 3 4 3 3

Administration

Th e agency fell short of meeting percentages for African-Americans, Hispanics, and females in all 
three years.

Agency

Workforce

Positions: 15 12 12 15 12 12 15 12 12

Professional

Appendix C

Th ey agency exceeded percentages for Hispanics and females in two years, but fell short for African-
Americans in all three years.

Agency

Workforce
Agency

Workforce
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Appendix C

 1 Texas Government Code, sec.  325.011(9)(A).

 2 Texas Labor Code, sec.  21.501.

 3 Th e Service/Maintenance category includes three distinct occupational categories:  Service/Maintenance, Para-Professionals, and 
Protective Services.  Protective Service Workers and Para-Professionals used to be reported as separate groups.
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Administrative Support

Th e agency fell short of meeting percentages for African-Americans in 2007, but exceeded percentages 
for Hispanics and females during that year.  Th e agency has no employees in this category until 2006.

Th e agency exceeded percentages for African-Americans in two years and exceeded percentages for 
Hispanics and females in all three years.

Workforce

Workforce
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Current Texas Residential Construction Commission Fees

Description Fee Amount*

Builders

Initial application $500

Biennial renewal $300

Late registration $500

Late renewal $300

Star Builder annual application $100

Secondary designated agent initial application $25

Home registration $40 (Paper)
$25 (Online)

Late home registration $40

Arbitrators

Initial application $50

Biennial renewal $50

Late renewal $50

Third-Party Inspectors

Initial application $50

Annual renewal $50

Late renewal $50

Third-Party Warranty Companies

Initial application $500

Annual renewal $300

Late renewal $300

Arbitration Filings

Late Filings $100

Other

Change of information (all registered entities) $25

Duplicate certifi cates (all registered entities) $25

State Inspection Process

Homeowner requested State Inspection – All types of inspections $250**

Builder requested State Inspection – Workmanship and Materials inspection $450
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Appendix D

Current Texas Residential Construction Commission Fees

Description Fee Amount*

Builder requested State Inspection – Workmanship and Materials inspection 
containing more than 50 items $900

Builder requested State Inspection – Structural inspection $650

Builder requested State Inspection – Structural inspection with unrelated 
Workmanship and Materials items $800

Builder requested State Inspection – Structural inspection with more than 50 
unrelated Workmanship and Materials items $1,250

* Builder registration and renewal fees are required to be set at statutory maximum levels.

** Homeowner’s must pay an initial fee to fi le a State Inspection request, however, if a defect is confi rmed the $250 fee is refunded.
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Historically Underutilized Businesses Statistics
2004 to 2007

Th e Legislature has encouraged state agencies to increase their use of Historically Underutilized 
Businesses (HUBs) to promote full and equal opportunities for all businesses in state procurement.  
Th e Legislature also requires the Sunset Commission to consider agencies’ compliance with laws and 
rules regarding HUB use in its reviews.1

Th e following material shows trend information for the Texas Residential Construction Commission’s 
use of HUBs in purchasing goods and services.  Th e agency maintains and reports this information 
under guidelines in statute.2  In the charts, the fl at lines represent the goal for HUB purchasing in 
each category, as established by the Comptroller’s Offi  ce.  Th e diamond lines represent the percentage 
of agency spending with HUBs in each purchasing category from 2004 to 2007.  Finally, the number 
in parentheses under each year shows the total amount the agency spent in each purchasing category.  
Generally, the agency has exceeded the state’s HUB purchasing goals when making more signifi cant 
purchases in the last four fi scal years.

Th e agency fell short of the State’s goal for HUB spending for special trade each year.  However, the 
agency’s purchases were minimal during the fi rst two fi scal years, and the agency did not make any 
purchases in this category during fi scal years 2006 and 2007.

Goal

Agency

Special Trade

Appendix E
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Appendix E

Th e agency exceeded the State’s goals when purchasing professional services in fi scal years 2006 and 
2007.

Th e agency exceeded the goals for this category, but fell short of the goal in fi scal year 2007.

Professional Services

Other Services

Agency

Agency

Goal
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Appendix E

Commodities

Th e agency exceeded the goals for this category.

Goal

Agency

 1 Texas Government Code, sec.  325.011(9)(B).

 2 Texas Government Code, ch.  2161. 
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Appendix F

Star Builder Program Requirements

Experience

Sole Proprietor Applicant must have:

� 12 years of experience as a builder; or
� 7 years of experience as a builder with fi ve years active trade association membership related to the 

construction industry; or
� 3 years of experience as a builder with proof of completion of educational requirements from an association 

such as the National Association of Home Builders Graduate Builder and Remodeler Programs.

Business Entity* must have: 
� 12 years of experience as a builder; or
� 7 years of experience as a builder with fi ve years active trade association membership related to the 

construction industry; or
�  5 years of experience as a builder and a four-year college degree in the fi eld of construction sciences; or
�  3 years of experience as a builder with proof of completion of educational requirements from an association 

such as the National Association of Home Builders Graduate Builder and Remodeler Programs.

* A business entity that registers fewer than 40 homes must have one responsible party to demonstrate eligibility.  
A business entity that registers more than 40 homes must have one responsible party and one employee 
involved in onsite construction activities who can demonstrate eligibility.

Proof of Financial Responsibility

Documentation from Financial Institution
� Applicant has an excellent relationship with fi nancial institution; and
� Applicant is eligible for extension of credit for residential construction; and
� Applicant is not in default of any credit obligation;
� Financial Institution has no knowledge of applicant or affi liate having the following:
 – fi led for bankruptcy in any state in past seven years;
 – overdrafts or past due notices;
 – delinquency in property taxes;
 – unsatisfi ed judgments; or
 – property liens from nonpayment of subcontractors.

Notarized Affi davit
� Applicant attests to the following:
 – not having fi led bankruptcy;
 – current on all state property taxes;
 – no unpaid judgments; and;
 – no property liens.
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Appendix F

Star Builder Program Requirements

Insurance Requirements

� Obtain general liability policy of $300,000 to $2 million per occurrence depending on the number of homes 
applicant registered.*

*Remodelers must have registered more than 25 homes and builders must have registered 50 homes.  The 
insurance requirement doesn’t apply to builders that register fewer than 25 homes.

Builder Practices

� Applicant must offer at least three premium services to customers, such as the following:
 – a green building program such as the Model Green Home Builder Guidelines sponsored by the National 

Association of Builders;
 – the Certifi ed Aging-in-Place Specialist Program or EasyLiving Home Certifi cation Program; and
 – enhanced foundation services, including site engineering, additional inspections, and foundation document 

retention.

State Inspection Process Complaint Restrictions

� Applicants must agree to actively participate in any eligible State Inspection request submitted by a 
homeowner and agree to respond to the homeowner in good faith based on the fi nal non-appealable SIRP 
report and recommendation. 

� An applicant is ineligible if the number of homeowner-submitted State Inspection requests against that 
applicant that resulted in a fi nding of a construction defect in the fi nal non-appealable inspection report 
exceeds two homes for applicants that registered 40 or fewer homes or fi ve percent of the number of homes 
registered for applicants that registered more than 40 homes in the preceding twelve months.

Continuing Education

� Members must submit evidence of having 16 hours of approved continuing education each program year.
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Appendix G

Commission Enforcement Powers Comparison
Fiscal Year 2007 vs. Fiscal Year 2008

Fiscal Year 2007 Fiscal Year 2008

Grounds for Disciplinary Action

Fraud or deceit in obtaining registration or 
certifi cation. Same

Misappropriation of trust funds in the practice of 
residential construction.

Misappropriation or misapplication of trust funds in the 
practice of residential construction.

Naming false consideration in a contract. Same

Discriminating on the basis of race, color, etc. Same

Publishing a false or misleading advertisement. Same

Failure to honor a check issued to the Commission.
Failure to honor a check issued to the Commission, or 
any other instrument of payment, including a credit or 
debit card or electronic funds transfer.

Failure to pay an administrative penalty. Failure to pay an administrative penalty or fee.

A fi nal nonappealable judgment arising from a 
construction defect or other transaction between the 
person and the homeowner.

Failure to pay a fi nal nonappealable court judgment 
arising from a construction defect or other transaction 
between the person and the homeowner.

Failure to register a home. Same

Failure to remit the fee for registration of a home. Same

Failure to reimburse a homeowner the amount 
ordered by the Commission.

Failure to reimburse a homeowner the amount ordered 
by the Commission, regarding SIRP fees.

No Equivalent Provision Engaging in statutory or common law fraud or 
misappropriation of funds.

No Equivalent Provision Repeated failure to participate in SIRP, if required.

No Equivalent Provision Failure to register as a builder.

No Equivalent Provision Using an expired or revoked certifi cate of registration.

No Equivalent Provision Falsely representing being a registered builder.

No Equivalent Provision Acting as a builder under a name other than the name 
disclosed to the Commission.

No Equivalent Provision Aiding, abetting, or conspiring with someone who is not 
registered to evade Commission rule or law.

No Equivalent Provision
Allowing the certifi cate of registration to be used by 
another or acting as an agent of an unregistered 
person.
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Appendix G

Commission Enforcement Powers Comparison
Fiscal Year 2007 vs. Fiscal Year 2008

Fiscal Year 2007 Fiscal Year 2008

No Equivalent Provision Acting as an agent of someone who does not hold a 
registration to evade Commission rule or law.

No Equivalent Provision Failure to reasonably perform on an accepted repair 
offer or repeated failure to make an offer.

No Equivalent Provision Repeated failure to respond to a Commission request 
for information.

No Equivalent Provision Failure to obtain a building permit before construction.

No Equivalent Provision Abandoning a construction project, if found to have 
done so by court judgment.

No Equivalent Provision
Repeated failure to comply with the requirements 
of Subtitle F (Inspections of New Residential 
Construction).

No Equivalent Provision Otherwise violating the Commission rule or law.

Other Disciplinary Powers

Revocation or suspension of a registration or 
certifi cation.

Revocation or suspension of a registration or 
certifi cation for repeated prior violations that have 
resulted in disciplinary action involving at least three 
homes registered by the builder, or at least one percent 
of the homes registered by the builder during the 
preceding 12 months.

Probation of suspension of a registration or 
certifi cation. Same

Formal or informal reprimand of a registered or 
certifi ed person. Same

Administrative penalty. May impose an administrative penalty at an increased 
level.

No Equivalent Provision Referral of a criminal nature to a local district attorney or 
county attorney for investigation.

No Equivalent Provision Issuance and order to cease and desist from a violation 
to enforce compliance.

No Equivalent Provision Suit in district court for injunctive relief and to collect an 
administrative penalty.
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Appendix H

Staff Review Activities
During the review of the Texas Residential Construction Commission, Sunset staff  engaged in the 
following activities that are standard to all Sunset reviews.  Sunset staff  worked extensively with 
agency personnel; attended Commission meetings; met with staff  from legislative agencies; conducted 
interviews and solicited written comments from interest groups and the public; reviewed agency 
documents and reports, state statutes, legislative reports, previous legislation, and literature; researched 
the organization and functions of similar state agencies and functions in other states; and performed 
background and comparative research using the Internet.  

In addition, Sunset staff  also performed the following activities unique to this review.

� Interviewed Texas Residential Construction Commission members. 

� Observed a State Inspection and interviewed the third-party inspector overseeing the case. 

� Interviewed staff  from the College of Architecture, Construction Sciences Department at Texas 
A&M University in College Station.  

� Interviewed staff  from the Texas Department of Licensing and Regulation.

� Reviewed State Inspection case fi les.

� Attended a review of appealed State Inspection cases conducted by agency staff . 

� Toured several homes with alleged post-construction defects and interviewed homeowners. 

� Attended a Limited Warranties and Building and Performance Standards Advisory Committee 
Meeting. 

� Accompanied agency staff  to a public speaking event in Kerrville, Texas regarding the implementation 
of the County Inspections Program. 

� Solicited feedback on the Commission’s performance from all third-party inspectors. 

� Interviewed individual homeowners who have gone through the State-sponsored Inspection and 
Dispute Resolution Process. 

� Met with various consumer interest groups and residential construction industry representatives. 

� Observed the operations of the agency’s customer call center. 

� Attended an contested case hearing at the State Offi  ce of Administrative Hearings.
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New Issues

Th e following material includes options for change to the Texas Residential Construction Commission 
and the Act that were developed using materials gathered during the Sunset staff  review and in meetings 
conducted after the public hearing with various interest groups.  Th e options are not intended to be exclusive 
of each other, in most cases, and maintaining the current status is also an option.  In cases where additional 
suggestions for change were provided either in response to the staff  report or as part of this process, those 
suggestions follow the options as new issues.  Th ese issues are numbered sequentially to follow the staff ’s 
recommendations.

New Issues
None received.

Continuation – Sunset Review
Option 1
Current Status

Sunset date September 1, 2009.

Option 2 Continue TRCC for four years. 

Option 3 Continue TRCC for six years.

Option 4 Continue TRCC for the standard 12-year period. 

New Issues
2. Redefi ne the Commission and amend the Texas Residential Construction Commission Act to 

include a purpose clause.  (Representative Ruth Jones McClendon, Member – Sunset Advisory 
Commission) 

3. Modify the Texas Residential Construction Commission Act to more clearly defi ne the agency’s 
legislative purpose and to help the Commission more fully and eff ectively carry out its mission 
and meet its legislative purpose.  (A. Duane Waddill, Executive Director – Texas Residential 
Construction Commission)  

4. Amend the Commission’s mission to read “Protect consumers by regulating the construction 
industry through policies that promote the health, safety, and general welfare of the public 
in matters relating to construction.”  (Tom Archer, President – Homeowners of Texas, Inc., 
Austin)

5. Change the agency’s mission to be a true regulatory agency.  (Anne P. Stark – Th e Law Offi  ce of 
Anne P. Stark, P.C., Dallas)

Agency Mission
Option 1
Current Status

None in statute. 

Option 2 Create a preamble to the agency’s statute defi ning the type of agency (regulatory or not 
regulatory) and the agency’s overall mission.
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New Issues
6. Delete arbitrator registration and the arbitration award fi ling requirement.  (A. Duane Waddill, 

Executive Director – Texas Residential Construction Commission)  

7. Abolish the State-sponsored Inspection and Dispute Resolution Process and require mediation 
before suit or demand for arbitration, if limitation periods permit.  (Lou McCreary – Law Offi  ces 
of Lou McCreary, Austin)

8. Remove all references to arbitration, including the arbitration task force and the list of arbitrators.  
( John Cobarruvias, Houston)

9. Abolish the regulation of builders and allow the Commission to remedy minor issues.  (Th omas 
Grimes, President – Grimes Construction, Mansfi eld)

Need for Function
Option 1
Current Status

Regulatory agency with a service function. 

Option 2 Discontinue regulation and continue service.

Option 3 Discontinue service and continue regulation.

Option 4

Discontinue other agency programs, including: 

a. regulation of residential construction arbitrators,  

b. oversight of arbitration fi lings, AND/OR 

c.  Energy-Effi  cient Building Accreditation Program. 
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New Issues
10. Abolish the Residential Construction Commission and establish a builder licensing program 

with the Texas Department of Licensing and Regulation.  (Lou McCreary – Law Offi  ces of Lou 
McCreary, Austin)

11. Establish a new Texas regulatory agency that includes a dispute resolution mechanism to provide 
a separate administrative complaint process to resolve disputes more quickly and effi  ciently than 
through litigation.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

12. Rename the Commission.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

Overall Structure
Option 1
Current Status

Independent agency with regulation and service.

Option 2
Separate regulation from service into two diff erent agencies.  Under this option, one 
program could be maintained at TRCC, with the other program transferred to another 
agency (such as TDLR).

Option 3
a. Transfer both regulation and service to another agency (such as TDLR).  OR 

b. Abolish the agency’s service function and transfer the regulation of the industry to 
another agency (such as TDLR).

Option 4

Create an umbrella licensing agency, which could include one or both of the following 
options: 

a. regulation of all trades involved in the home building industry, AND/OR 

b. housing oversight board or agency to coordinate between all state agencies that 
have a role in housing (TDHCA, TREC, TRCC, etc.).
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New Issues
13. Restructure the Commission to: 

 � limit the number of registered builders or remodelers to three; maintain the requirement of 
one licensed professional engineer or one architect; and require one member to be a licensed 
professional inspector with the Texas Real Estate Commission;  

 � require the architect, professional engineer, and real estate inspector to have primary experience 
in residential construction or evaluation; and 

 � maintain three public members, and require that they have experience from relevant business 
areas other than the building industry, including no immediate family members in the 
building industry.  

 (Representative Ruth Jones McClendon, Member – Sunset Advisory Commission) 

14. Restructure the Commission to include four public members and three builder members.  (Mickey 
Redwine, Member – Texas Residential Construction Commission)

15. Reconstitute the Commission as an unbiased agency that is not packed with the Texas Association 
of Builder’s pre-approved appointees.  (Douglas A. Garrett – Building Performance and Comfort, 
Inc., Leander)

16. Restructure the Commission to consist of the following members: 

 � three builders, one of whom is an architect;

 � three Texas Real Estate Commission (TREC) licensed professional inspectors, one of whom 
is a licensed Professional Engineer, or two TREC inspectors and one licensed Professional 
Engineer with primary experience in residential construction or evaluation; and 

Policy Body – Board Composition

Option 1
Current Status

Composition of the board is nine members, including: 

� four builder members,

� three public members,

� one engineer, and

� one inspector or architect practicing in the area of residential construction.

Option 2 Maintain current board structure, but replace current members and ask the Governor to 
reappoint membership. 

Option 3

Expand the size of the board, including: 

a. changing the ratio of builder to public members, AND/OR

b. including other homebuilding trades, such as  TREC inspectors and architects. 

Option 4
Abolish the current board structure and create a fi ve-member, all public board with an 
advisory committee composed of representation from the homebuilding and inspection 
industry. 
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 � three public members, none of whom have experience or immediate family in the building 
industry.  

 (Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

17. Amend the terms Commission members serve to staggered three year terms.  ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco; Tom Archer, President – Homeowners of Texas, Inc., Austin)

18. Restructure the Commission so that it consists of a total of 16 members comprising: 

 � nine public members (eight non-contractors and one building offi  cial),

 � fi ve builders/contractors,

 � one trade representative, and

 � one registrar who heads the Commission and is appointed by the Commission members.  

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco)

19. Restructure the Commission makeup with a clear majority of public representatives who have no 
builder ties and more representation from independent inspectors and engineers.  (Tom Archer, 
President – Homeowners of Texas, Inc., Austin)

20. Encourage participation from consumer advocacy groups with at least one public position on the 
board.   (Tom Archer, President – Homeowners of Texas, Inc., Austin)

21. Require the Commission to elect a Vice-Chairman each year, who will replace the Chairman in 
the following term.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

22. Restructure the Commission and hire new staff .  (Cheryl Sparks Rae, Hutto)

New Issues
None Received.

Policy Body – Public Member Requirements
Option 1
Current Status

Public members of the board must satisfy the Sunset Across-the-Board (ATB) provision 
pertaining to fi nancial ties.  (ATB 1)

Option 2 Modify ATB 1 language to provide clear restrictions on ties to the industry before, 
during, and after board service.

Option 3 Expand the defi nition of a public member to prohibit ties to other industries that relate 
to building, such as title companies,  building supplies, real estate, etc.

Option 4 Require the Commission Chair to be a public member.   
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New Issues
None Received.

Policy Body – Confl ict of Interest Requirements

Option 1
Current Status

Commission members and executive-level employees must satisfy the Sunset ATB 
provision relating to confl ict of interest, which includes prohibiting offi  cers, managers, 
and paid consultants of consumer associations in the fi eld of residential construction 
from serving on the Commission. (ATB 2)

Option 2
Remove the prohibition from ATB 2 for offi  cers, managers, and paid consultants of 
consumer associations in the fi eld of residential construction to serve as Commission 
members. 

New Issues
23. Formalize the Warranties and Standards Advisory Committee in statute to allow for the 

reimbursement of travel expenses for those who serve on the committee.  (A. Duane Waddill, 
Executive Director – Texas Residential Construction Commission)  

 Staff  Comment:  Th is recommendation would also require authority to reimburse advisory 
committee members through the General Appropriations Act.

Policy Body – Advisory Committee

Option 1
Current Status

Commission appoints members of the Warranties and Performance Standards Advisory 
Committee.

Current committee members include: 

� four consumer/homeowner representatives,

� four building industry representatives, 

� three technical experts (including one engineer and two attorneys),

� one representative from Texas A&M University, and 

� the Commission’s Executive Director (Ex Offi  cio).

Option 2 List statutory intent that the Warranties and Performance Advisory Committee 
maintain a balanced membership representing both homebuilders and homeowners.

Option 3 Formalize the Warranties and Performance Standards Advisory Committee in statute 
detailing specifi c membership requirements.

Option 4 Add confl ict-of-interest provisions to all members of the Warranties and Performance 
Standards Advisory Committee, similar to Sunset ATB 2.  
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New Issues
24. Establish a Residential Construction Public Counsel to act as an advocate for consumers and to 

ensure consumer interests are presented and represented.  Th e Public Counsel would be staff ed by 
an attorney whose clients are the people of Texas and whose interest is protecting and serving the 
interests of Texas consumers.  Th e Public Counsel’s responsibilities would include commenting 
on Commission rules, proposed changes to the Warranties and Performance Standards, and other 
Commission business from a consumer perspective.  In addition, the Public Counsel would also be 
available to serve as an informational resource for homeowners who are involved in a dispute with 
a builder that is in the State Inspection Process.  (A. Duane Waddill, Executive Director – Texas 
Residential Construction Commission; Steven Carriker, Executive Director – Texas Association 
of Community Development Corporations, Austin)  

25. Establish a homeowner’s bill of rights.  (Tom Archer, President – Homeowners of Texas, Inc., 
Austin)

Consumer Representation
Option 1
Current Status

No equivalent statutory provision.

Option 2

a. Create an in-house position, hired by the Commission or the Executive Director, to 
ensure consumer interests are represented within the agency and before the board. 

b. Require that the lead ombudsman be an attorney.  Th is position could be responsible 
for ensuring that individual consumer’s interests are represented and could include 
commenting on rules. 

Staff  Comment:  Option b. would require formalizing the Ombudsman program in 
statute. 

Option 3 Create a position with the Attorney General’s Offi  ce to ensure consumer interests are 
represented before the board.

Option 4 Create a separate agency, with a Consumer Counsel, appointed by the Governor, to 
ensure consumer interests are represented before the board.
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New Issues
26. Post consumer complaints on the agency’s website.  (Mickey Redwine, Member – Texas Residential 

Construction Commission)

27. Require builders to display their registration number on signs, placards, and other business 
materials, and delay rulemaking to alleviate builder cost.  (Mickey Redwine, Member – Texas 
Residential Construction Commission)

28. Require all records of public agencies concerning licensees to be public, including consumer 
complaints against licensees. (Lou McCreary – Law Offi  ces of Lou McCreary, Austin; Tom 
Archer, President – Homeowners of Texas, Inc., Austin)

29. Record and make available to the general public on a consumer-friendly agency website all 
complaints by builder’s company name and builder’s agent name and city.  Information shown for 
each builder should include the following: 

 � number of complaints received, 

 � number of complaints closed and the reason for closing the case, 

 � number of State Inspection requests, 

 � number of State Inspections completed and the fi nal recommendation for each, 

 � additional information, including the name of the homeowner, address of the property, and 
phone number contacts (which homeowners could opt not to publish), and

Public Information and Customer Service
Option 1
Current Status

Information regarding registered builders is available via the agency’s website.

Option 2 Require builders to display their registration numbers on all signs, business cards, and 
other business-related materials.

Option 3

a. Require the agency to increase its public relations eff orts, including a brochure 
or booklet on the subject of home maintenance, or a follow-up reminder about 
warranty expiration.  

b. Require the agency to produce a brochure that details agency programs and other 
(possibly home maintenance) issues.  Th e agency’s brochure could be required to be 
given to homeowners at closing, instead of what currently happens (once the home 
is registered with the Commission).

Option 4

a. Remove the statutory provisions prohibiting publication of home addresses and 
reinstitute the ability for consumers to search a specifi c address. 

b. Remove the statutory provision to allow the deletion of State Inspection Process 
(SIRP) requests if a builder off ers to make a repair before the inspection occurs.  

c. Require the agency to revamp the searchability of its website, including a listing of 
builders and disciplinary actions.
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 � fi nal outcome of the State Inspection Process, including any repairs made and the type of 
repairs; whether or not litigation was pursued, including the name of the arbitration company 
if arbitration was used; the Commission’s recommended disciplinary action; a recommendation 
for criminal prosecution; and any actions taken against the builder.  

 Th e agency should also include the results of its customer service survey with the builder and the 
state agency process.

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

30. Allow consumers to post questions to the agency’s website that are immediately visible to the 
public and become a permanent, searchable section of the agency’s website.  Th e agency would be 
required to post answers to the questions within a certain timeframe, which would also be public 
information and available on the website.  ( Janet Ahmad, National President – HomeOwners 
for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – 
Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco; Tom 
Archer, President – Homeowners of Texas, Inc., Austin) 

31. Require builders to provide homebuyers a list of names of all the companies, subcontractors, and 
individuals who performed work on a home construction project.  Th is document would also be 
required to be placed on fi le with the city where the home was built and retained for 10 years.  
( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

32. Require builders to provide full disclosure to buyers with informed consent, before any legally 
binding contract is executed, and before any money is exchanged, as follows.   

 � Th e buyer must receive from the new homebuilder and seller a full disclosure of product 
installation, care and component warranties, building standards, risks, and hazards of the 
particular property. 

 � Th e buyer must receive from the homebuilder and seller a full disclosure, in understandable 
terms, of any mandatory binding alternative dispute resolution provisions, including 
mandatory binding arbitration, and the associated costs of the process required.  

 � Th e buyer must consent in writing to accept the terms of the homebuilder’s disclosures 
and provisions for new home construction by placing the buyer’s signature and date on the 
document.  

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

33. Improve consumer information and allow homeowners to call an automated public information 
line, which is accessible 24 hours per day, or go online to discover the status of a license and 
read complaints and recommendations.  (Tom Archer, President – Homeowners of Texas, Inc., 
Austin)
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34. Require the Commission to post homeowner recommendations and complaints online and help 
facilitate consumer surveys.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

35. Require the Commission to use home registrations to survey homeowners about construction 
defects.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

36. Require all initial applicants and registrants on renewal to disclose any and all past and present 
Texas tax ID numbers, DBAs, and legal disputes.  ( Janet and G. Michael Wall)

37. Require the Commission to hire a statistician to explain why homeowners are dissatisfi ed with 
the State Inspection Process and track the results.  (Dustin R. Burrows – McCleskey, Harriger, 
Brazill, & Graf, L.L.P., Lubbock)

38. Require builders to disclose, and the homeowner to acknowledge in writing, certain information, 
including the builder’s State Inspection history; whether the builder maintains insurance; and 
the length of time in the industry.  (Dustin R. Burrows – McCleskey, Harriger, Brazill, & Graf, 
L.L.P., Lubbock)

39. Allow Commission registration to be used as one of many criteria used to assess the acceptability 
of contractor registration, but not the defi nitive or exclusionary item.  (Daniel Whitton – DFW 
Carpentry, Justin)

40. Require that all homeowner calls be answered by a customer service representative and reviewed by 
a case manager.  (Dustin R. Burrows – McCleskey, Harriger, Brazill, & Graf, L.L.P., Lubbock)

41. Require the Commission to educate title and mortgage companies.  (Pam Fraze, Vice President 
– SunBay Homes, Plano)

42. Provide an ongoing list to mortgage lenders of those contractors who leave consumers with 
unfi nished jobs.  ( Jose H. Garcia, La Vernia)
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New Issues

 General Licensing
43. Expand the defi nitional requirements of registration.  (Representative Ruth Jones McClendon, 

Member – Sunset Advisory Commission) 

44. Establish an advisory committee to review the feasibility of mandatory state licensing of 
builders and remodelers.  (Representative Ruth Jones McClendon, Member – Sunset Advisory 
Commission) 

45. Broaden the scope of those persons required to register to include project superintendents and 
general contractors even if they are not the owner, shareholder, or offi  cer of the building/remodeling 
business.  (Representative Ruth Jones McClendon, Member – Sunset Advisory Commission) 

Licensure – Scope of Regulation

Option 1
Current Status

Statute requires all builders to register with the Commission and a builder is defi ned as 
any person who, for compensation, contracts for the construction of, or the supervision 
or management of, the construction of: 

� a new home,  

� a material improvement to a home, other than an improvement solely to replace or 
repair existing components of a home, or 

� an improvement to the interior of an existing home when the cost of the work 
exceeds $10,000.

Option 2

Eliminate current statutory exemptions regarding who must register with the 
Commission as a builder.  Current exemptions include: 

a. a homeowner’s real estate  broker or agent,

b. interior decorators, 

c. interior designers, 

d. property managers, 

e. individuals who build a home or make a material improvement and sell the home 
immediately following completion of the project (fl ippers), and 

f. non-profi t organizations. 

Option 3

Expand the current defi nition of a builder to include additional trades and individuals 
involved in the construction of a home, as well as corporate entities.  

Staff  Comment:  Th is option could include varying degrees of scope.  For example, under 
this option superintendents, individuals working on framing a house, and technical 
consultants could be included.   Including anyone involved in home building not 
otherwise licensed by another state agency would be the most expansive option.

Option 4

a. Expand the current defi nition of a “builder” to include occupations that are currently 
not included, such as roofers, swimming pool construction companies, foundation 
repair technicians, etc.  

b. Expand the current defi nition of a “home.”  Th is new defi nition could include 
additional types of housing such as condominiums, or it could include all structures 
built under the International Residential Code. 
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46. Strengthen registration requirements and warranty obligations to include individual homeowners 
who make interior renovations of more than $10,000 to a home they do not occupy.  (A. Duane 
Waddill, Executive Director – Texas Residential Construction Commission)  

47. Institute a process to verify builders in a new subdivision are registered.  (Mickey Redwine, 
Member – Texas Residential Construction Commission)

48. Require builders to be licensed instead of registered.  (Mickey Redwine, Member – Texas 
Residential Construction Commission; Anne P. Stark – Th e Law Offi  ce of Anne P. Stark, P.C., 
Dallas)

49. Require mandatory licensing of builders and remodelers.  (Mark Eberwine, Legislative Director 
– Texas Association of Real Estate Inspectors)

50. Require registration of superintendents and all tradesmen that perform work on-site in house 
construction.  (Mark Eberwine, Legislative Director – Texas Association of Real Estate 
Inspectors)

51. Create a temporary license for out-of-state builders and require all out-of-state builders to fi nd an 
in-state builder to sponsor them for licensure.  ( Janet Ahmad, National President – HomeOwners 
for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas 
Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco)

52. Require a license to practice construction trades, and provide the authority to grant and revoke 
licenses.  Once a license is revoked, put the burden of proof on the licensee to get the license 
reinstated.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

53. Prohibit Limited Liability Corporations from becoming licensed builders in Texas.  (Tom Archer, 
President – Homeowners of Texas, Inc., Austin)

54. Authorize the Commission to issue temporary licenses to out-of-state contractors doing 
emergency work or to future applicants who are preparing for the license examination.  (Tom 
Archer, President – Homeowners of Texas, Inc., Austin)

55. Require all builders and contractors to be licensed and distinguish between builders and contractors, 
perhaps with builders having a designation of having building knowledge and skill.  ( Janet and G. 
Michael Wall)

56. Create a new state agency with dispute resolution mechanisms to license homebuilders as well as 
swimming pool, framing, fl ashing, roofi ng, and foundation contractors.  (Tom Archer, President 
– Homeowners of Texas, Inc., Austin)

57. Require all residential construction projects, including remodeling and swimming pools, to be 
built by licensed contractors or builders using licensed framers, roofers, foundation companies, 
remodelers, swimming pool contractors, engineers, plumbers, and electricians.  (Lou McCreary – 
Law Offi  ces of Lou McCreary, Austin)

58. Remove the requirement for builders and remodelers to register with the Residential Construction 
Commission before being able to register with cities.  (Daniel Whitton – DFW Carpentry, 
Justin)
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 Home Registration
59. Expand the scope of projects required to be registered with the Commission to any site-specifi c 

improvements taking place to include: 

 � condominiums, and 

 � any covered improvements to a home that are integral to the home’s value and that exceed 
$10,000.  

 (Representative Ruth Jones McClendon, Member – Sunset Advisory Commission) 

60. Require builders to register all projects prior to any site-specifi c improvements taking place.  
(Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

61. Require all homes to be registered. ( Janet and G. Michael Wall)
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Licensure – Qualifi cations

Option 1
Current Status

To receive a certifi cate of registration from the Commission, builders, as well as their 
primary designated agents, must meet the following requirements: 

� be at least 18 years of age;

� be legally able to work in the US;

� be trustworthy; 

�  undergo a criminal background check;

�  be physically located in Texas;

� disclose any bankruptcies;

�  disclose any other business affi  liations; and 

�  prove ownership or provide an eligible designated agent.

Option 2 Require DPS and FBI (fi ngerprint) background checks for all registrants.

Option 3

a. Institute a licensure program that requires applicants to show qualifi cations to 
practice, including: 

 – education

 – experience AND/OR

 – examination/testing

 Staff  Comment:  Regarding education, two accredited construction science 
departments exist in Texas.  Any required experience requirements could also include 
diff erent tiers of experience, like plumbers or electricians, and an apprenticeship 
before being able to enter this type of program.  Also, examiniation requirements 
could require all licensees to pass a test as an entry qualifi cation or as an option to 
satisfy the qualifi cation requirement. 

b. Grandfather current registration holders and institute new qualifi cations for 
licensure.  OR 

c. Allow current registration holders to come in to compliance within fi ve years. 

Staff  Comment:  Consideration should also be made to decide who, such as designated 
agents or other individuals within a business,  would need to satisfy these requirements.

Option 4

a. Institute a licensing program that requires applicants to show fi nancial responsibility, 
including: 

 – proof of insurance (worker’s compensation or general liability), 

 – proof of net worth, 

 – disclosure of debts, with a debts to assets review, OR

 – require all builders to require third-party warranty coverage on all new 
construction and remodeling projects. 

 Staff  Comment:  Th is option could be required of all builders or used as part of a 
disciplinary action when builders fail to make an off er of repair.

b. Grandfather current registration holders and institute new fi nancial responsibility 
requirements for licensure.  OR

c. Allow current registration holders to come in to compliance within fi ve years.    
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New Issues

 Testing/Competency
62. Require builders to prove a basic understanding of sound building science and durable, healthy, 

effi  cient, and comfortable home construction.  (Douglas A. Garrett – Building Performance and 
Comfort, Inc., Leander)

63. Require all licensees to pass a written test administered in English, suitable for the trade or 
profession.  Testing should include reading and understanding of construction plans.  (Lou 
McCreary – Law Offi  ces of Lou McCreary, Austin)

64. Require all licensees, including both individuals and companies, to pass a written test administered 
in English, and a criminal background check.  License applicants must also satisfy the following 
requirements:

 � be 18 years old,

 � be insured and fi nancially stable, and

 � be able to read plans written in English.  

 (Tom Archer, President – Homeowners of Texas, Inc., Austin)

65. Require all builders to pass a test or examination as a qualifi cation for registration.  (Barry S. 
Th ombs, Vice-president and Co-owner – Th e RockAway Company, Inc., Haltom City)

66. Require licensing of all homebuilders.  Requirements for licensure would include: 

 � four years of verifi able trade experience, verifi able by a qualifi ed and responsible person who 
has fi rst-hand knowledge of the applicant’s experience, such as an employer, a fellow employee, 
a building inspector, an architect, or an engineer; 

 � an examination  to assess skill in business management, including knowledge of the relevant 
statute governing builders and ethics; and

 � an examination to assess skill in the building trade, including knowledge of the relevant codes 
and statutes.  

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

67. Require all contractors and inspectors to be licensed and fulfi ll minimum education requirements, 
including a test to verify competency.  Licenses should be required by all levels of contractors, not 
just for one individual who may not leave the corporate offi  ce.  (Phil Blakely, Plano)

68. Provide tuition grants for trades.  (Lou McCreary – Law Offi  ces of Lou McCreary, Austin)

 Bonding/Insurance
69. Require performance bond for builders and remodelers in certain defi ned instances based on the 

scope and value of the contract with the homeowner.  (Representative Ruth Jones McClendon, 
Member – Sunset Advisory Commission) 
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70. Require comprehensive general liability insurance for builders and remodelers with appropriate 
minimum limits.  (Representative Ruth Jones McClendon, Member – Sunset Advisory 
Commission) 

71. Require the Texas Department of Insurance to complete a cost study and develop guidelines for a 
bond product for builders to purchase by 2011, and determine which projects should be bonded.  
(Mickey Redwine,  Member – Texas Residential Construction Commission)

72. Require all licensees to maintain adequate liability and worker’s compensation insurance for all 
jobs, without exception.  Insurance must cover all trades of work and the certifi cate of insurance 
should be fi led with building offi  cials, if applicable, and the owner.  Failure to keep insurance 
coverage current on all jobs would result in a loss of licensure and civil penalties.  (Lou McCreary 
– Law Offi  ces of Lou McCreary, Austin)

73. Require all licensees to maintain adequate liability and worker’s compensation insurance for all 
jobs without exception.  Insurance would protect homeowners from defects in the event that the 
builder skips town or fi les bankruptcy.  Insurance should serve as a performance bond, covers 
liability, and includes worker’s compensation.  Also require all licensees to prove fi nancial solvency.  
(Tom Archer, President – Homeowners of Texas, Inc., Austin)

74. Require all registered builders to provide proof of a minimum $2 million umbrella insurance 
policy as a qualifi cation for registration.   (Barry S. Th ombs, Vice-president and Co-owner – Th e 
RockAway Company, Inc., Haltom City)

75. Require performance bond for builders and remodelers.  (Mark Eberwine, Legislative Director – 
Texas Association of Real Estate Inspectors)

76. Require insurance for builders and remodelers.  (Mark Eberwine, Legislative Director – Texas 
Association of Real Estate Inspectors)

77. Require small builders, those companies that build fewer than 25 homes per year, remodelers, and 
roofi ng contractors to comply with the following bond requirements for a license. 

 � All contractors must fi le a contractor’s bond or cash deposit with the agency in the amount of 
$12,500. 

 � All contractors must submit a separate bond of qualifying individual or cash deposit in the 
amount of $12,500 for the responsible managing employee or the responsible managing 
offi  cer. 

 � Th e contractor’s bond should be executed by a surety in favor of the State of Texas for the 
benefi t of specifi c categories of people damaged by a contractor who violates the law.  

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

78. Require contractors to maintain a surety bond for the benefi t of consumers who may be damaged 
as a result of defective construction or other license law violations, or for the benefi t of employees 
who have not been paid wages that are due to them.  ( Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco)
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New Issues

 Continuing Education
83. Increase continuing education requirements to 24 per year for all designated agents and registered 

builders, and require 16 hours per year for contract superintendents and general contractors working 
on construction or remodeling projects.  (Representative Ruth Jones McClendon, Member – 
Sunset Advisory Commission; Mark Eberwine, Legislative Director – Texas Association of Real 
Estate Inspectors;  Janet Ahmad, National President – HomeOwners for Better Building, San 
Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn 
Becka, Vice President – Take Back Your Rights PAC, Frisco)

84. Increase continuing education requirements for builders and remodelers from fi ve hours over 
fi ve years, to a fi ve hour per year requirement.  Th e fi ve hours of continuing education per year 
would include: three hours involving technical building issues, one hour regarding the Texas 
Residential Construction Commission Act and Commission rules, and one hour in ethics.  (A. 
Duane Waddill, Executive Director – Texas Residential Construction Commission)  

85. Require all builders and remodelers to take a minimum of 16 hours of continuing education each 
year.  (Douglas A. Garrett – Building Performance and Comfort, Inc., Leander) 

Licensure – Renewal

Option 1
Current Status

All registrants go through a renewal process where the agency completes a name 
compliance check and looks for satisfaction of the fi ve hours of continuing education 
(CE) in fi ve years requirement. 

Option 2 Require DPS and FBI (fi ngerprint) background checks at renewal.

Option 3

Increase the amount of continuing education required to renew registration by:

a. Increasing the number of hours required. AND/OR

b. Decreasing the time a builder has to complete continuing education.

Option 4
Change the type of continuing education required for all builders.  For example, one 
hour of CE in the area of compliance with changes in the Act or rule could be added to 
the existing requirements. 

79. Require all builders to carry general liability insurance.  ( Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco)

80. Require all builders and contractors to be bonded. ( Janet and G. Michael Wall)

81. Require all contractors to be licensed and bonded.  ( Jose H. Garcia, La Vernia)

 Financial Soundness
82. Require each business principle to provide an audited fi nancial statement and a certifi ed credit 

report.  (Barry S. Th ombs, Vice-president and Co-owner – Th e RockAway Company, Inc., Haltom 
City) 
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New Issues
89. Prohibit a builder or remodeler who fails to register with the Commission or include their 

registration number on the contract documents from being able to fi le or enforce a mechanic’s 
and materialmen’s lien on the subject property.  (Representative Ruth Jones McClendon, Member 
– Sunset Advisory Commission) 

90. Require builders who have their license revoked, but wish to obtain a new license or have the old 
license reinstated to fi le a disciplinary bond with the Commission.  Th is bond would be required 
in addition to all other license requirements.  Th e agency would determine the bond amount 
based on the seriousness of the violations, but the bond could not be lower than $15,000 or more 

Enforcement
Option 1
Current Status

Th e State Inspection Process acts as the main conduit for complaint resolution, and this 
process is separate from the enforcement process.  

Option 2

Maintain the State Inspection Process, but strengthen the link between enforcement 
and SIRP.  Possible changes could include:

a. altering the threshold for revocation and suspension actions (eliminating the 
“repeatedly” qualifi cation), OR

b. requiring the Commission to take action against a builder for certain misdeeds or 
violations of the Act.

Option 3

Alter the current State Inspection Process to function like a regulatory agency’s complaint 
process (without mediation or off er to repair).  Th e agency would be responsible for 
pursuing builders who violate the Act and homeowners would seek other legal remedies 
to resolve disputes or could be referred to the agency’s Ombudsman program for further 
(voluntary) mediation.

Option 4

Continue to strengthen the agency’s enforcement powers to include: 

a. restructuring the agency’s cease-and-desist authority to look more like a standard 
licensing agency’s, 

b. adding summary suspension authority, 

c. allowing the State to take action against builders in cases involving misappropriation 
of trust funds or fraud and deceit before a fi nal judgment is issued, 

d. allowing the Commission to discipline a builder for making threats to homeowners 
without just cause, AND/OR

e. allowing the Commission to include a refund of builder payments as part of an 
agreed order.  

86. Increase the amount of required continuing education for builders.  (Lou McCreary – Law Offi  ces 
of Lou McCreary, Austin)

87. Require builders to fulfi ll prerequisite and continuing education that covers building science, 
technical skills, estimating and proposal writing, project management, business acumen, and 
ethics and legal topics.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

88. Increase continuing education to fi ve hours per year.  (Steven Carriker, Executive Director – Texas 
Association of Community Development Corporations, Austin)
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than ten times the amount of the contractor’s bond.  Th e bond would be required to be on fi le with 
the agency for at least two years.  ( Janet Ahmad, National President – HomeOwners for Better 
Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, 
Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco) 

91. Require the agency to keep complete records of all complaints received either by written letter 
form, or by agency complaint form, or complaints by phone.  ( Janet Ahmad, National President 
– HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco)

92. Strengthen penalties for misuse of construction trust funds.  (Lou McCreary – Law Offi  ces of 
Lou McCreary, Austin)

93. Strengthen criminal and civil penalties for misuse of construction trusts funds.  (Tom Archer, 
President – Homeowners of Texas, Inc., Austin)

94. Provide incentives for builders to repair code violations, installation and construction defects, and 
warranty and performance standards violations by instituting the following new process.  

 � Allow consumers to fi le a detailed written complaint with the Commission. 

 � Require the Commission to notify the builder of the written complaint, which would include 
the written complaint provided by the homeowner to the Commission. 

 � Allow the builder the opportunity, based on a schedule set by the agency according to relative 
diffi  culty, to repair the defi ciencies outlined in the written complaint.  

 � Allow the builder the option to repair all, some, or none of the written defi ciencies.  

 � Require the Commission to take no action against the builder if repairs are made to correct 
the defi ciencies and ensure the original complaint indicates that the builder cooperated and 
successfully remedied the defi ciencies.  

 � Require the builder to respond in writing to the Commission and the homeowner if the 
builder chooses to correct only a portion of the defi ciencies and to list the items  that will not 
be corrected. 

 � Require the Commission to notify the homeowner as to which items the builders indicates 
will not be corrected.  

 � Allow the homeowner to accept the Commission’s letter or initiate a State Inspection 
request. 

 � In cases where the homeowner does not fi le a State Inspection request, require the Commission 
to indicate on any complaint records that the builder cooperated with the complaint 
proceedings, but a State Inspection request was not fi led by the homeowner.  

 � If the homeowner does initiate a State Inspection request and the third-party inspector 
substantiates that the alleged defects are the responsibility of the builder to correct, require 
the Commission to make a ruling against the builder that results in a fi ne and a licensing or 
registration penalty, such as a point or demerit system, probation, and license revocation or 
suspension.  
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 � Require the Commission to post the fi nal Commission ruling, including the penalty assessed, 
the original complaint, and the fi ndings of the State Inspection Process on the Commission’s 
website under the builder’s profi le.  

 � Clarify that the Commission’s fi ndings and any subsequent appeal by the builder should not 
delay civil litigation, if any, pursued by the homeowner.  

 (Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

95. Establish a statutory list of actions, omissions, and Commission fi ndings that require the 
Commission to take specifi c ranges of action against a licensee.  (Mark Eberwine, Legislative 
Director – Texas Association of Real Estate Inspectors)

96. Create a private cause of action against any builder who violates the Texas Residential Construction 
Commission Act.  ( Janet Ahmad, National President – HomeOwners for Better Building, San 
Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn 
Becka, Vice President – Take Back Your Rights PAC, Frisco) 

97. Authorize the Commission to revoke a builder’s license if the builder fails to register a required 
home with the Commission.  ( Janet Ahmad, National President – HomeOwners for Better 
Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, 
Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco) 

98. Require the Commission’s Executive Director to be a law enforcement offi  cer.  ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco) 

99. Authorize the Executive Director to suspend or revoke a builder’s license if the builder engages 
in a single violation resulting in disciplinary action.  ( Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco) 

100. Expand the grounds for disciplinary action to include the builder’s failure to: 

 � complete a home under the contract terms with the homeowner, 

 � correct a failure to comply with building codes, 

 � comply with architectural drawings, 

 � comply with an engineering design of a home, including the home’s foundation, and

 � satisfy a court or arbitrator judgment.  

 ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

101. Create a per diem fi ne for failure to register a house with the Commission.  ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco) 
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102. Expand the Commission’s jurisdiction to include contractor’s wrongful abandonment of an 
improved project.  ( Janet Ahmad, National President – HomeOwners for Better Building, San 
Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn 
Becka, Vice President – Take Back Your Rights PAC, Frisco)

103. Create a per diem fi ne for any building code violation discovered during the State Inspection 
Process.  ( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; 
Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, 
Vice President – Take Back Your Rights PAC, Frisco) 

104. Require the agency to categorize complaints into diff erent areas, including: quality of construction 
(appearance vs. performance), trust and confi dence issues (including budget, truthfulness or stated 
and implied agreements), materials or services sold to the consumer), and schedule and timeliness 
of construction progress and completion.  ( Janet and G. Michael Wall)

105. Impose forfeiture of contractor registration, after three off enses, for those who use illegal labor 
to drive down costs and inhibit fair market forces to determine price.  (Daniel Whitton – DFW 
Carpentry, Justin)

106. Grant the Commission real power to enforce construction standards based on sound building 
science, accepted industry standards, and manufacturer requirements.  (Douglas A. Garrett – 
Building Performance and Comfort, Inc., Leander)

New Issues
None Received.

Compliance
Option 1
Current Status

No compliance department.

Option 2
Create a department within the agency with a primary function of completing 
inspections.  Employees job duties would include looking for unregistered activity, 
problems with construction sites, and general compliance with the Act.

Option 3
Use the existing State Inspections program to also look at compliance issues, using 
Th ird-party Inspectors to perform investigations along with their State Inspection 
duties.

Option 4 Create a separate compliance department for each division within the agency.  
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New Issues
107. Allow the State Inspection Process to be optional for homeowners and not a prerequisite to civil 

litigation.  (Representative Ruth Jones McClendon, Member – Sunset Advisory Commission; 
Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors; Tom Archer, 
President – Homeowners of Texas, Inc., Austin; Dustin Burrows, Attorney, Lubbock; Ron and 
Carol Hemphill, Austin)

108. Rename the State-sponsored Inspection and Dispute Resolution Process the State Inspection 
Program.  (A. Duane Waddill, Executive Director – Texas Residential Construction 
Commission)  

109. Grant authority to the Commission to perform re-inspections and charge the builder or remodeler 
for the re-inspection.  (A. Duane Waddill, Executive Director – Texas Residential Construction 
Commission)  

110. Abolish the State Inspection Process or allow either side to opt out of the process. (Anne P. Stark 
– Th e Law Offi  ce of Anne P. Stark, P.C., Dallas)

111. Amend the State Inspection Process to make it optional at no cost to the consumer.  ( John 
Cobarruvias, Houston)

112. Allow the agency’s dispute resolution process and mediation to be voluntary.  ( Janet and G. 
Michael Wall)

113. Allow the State Inspection Process to be voluntary.  ( Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco) 

114. Allow only homeowners – not builders – to request a State Inspection.  ( Janet Ahmad, National 
President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of 
Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your 
Rights PAC, Frisco) 

State Inspection – Applicability

Option 1
Current Status

Th e State Inspection Process is mandatory and a prerequisite to legal action.

Homeowners can immediately fi x defects that threaten inhabitants’ health or safety, if 
the builder fails to respond to an initial notice.  Th e statute provides for the cost of repair 
to be recovered, along with attorney’s fees, however, homeowners must go through the 
legal system and not the State Inspection Process. 

Option 2

a. Change the State Inspection Process to be optional for homeowners, or to be 
optional in special cases, including: 

 – emergency circumstances, AND/OR

 – issues of habitability.

b. Allow homeowners the right to enter into the State Inspection Process if they have 
fi xed a defect due to a threat of health or safety.

Option 3 Allow either builders or homeowners the option of going through the Process.

Option 4 Allow both parties to opt out of the Process, if they mutually agree. 



Sunset Final Report Texas Residential Construction Commission 
July 2009 New Issues 89

115. Allow, in instances where a defect results in a loss to the value of the home, for the State Inspection 
Process to be optional.  (Ron and Carol Hemphill, Austin)

New Issues
116. Expand the grounds on which the third-party inspectors report to the Commission by allowing 

inspectors to report relevant comments during any phase of the inspection process.  (Representative 
Ruth Jones McClendon, Member – Sunset Advisory Commission) 

117. Allow consumer complaints prior to substantial completion of the structure.  Th is recommendation 
would include: 

 � requiring builders to notify homeowners when an inspector has approved each of the phase 
inspections, including prior to the slab pour, prior to cover, and when the project is substantially 
complete;  

 � requiring builders to allow fi ve days for the homeowner to inspect each phase completion; 
and 

 � allowing homeowners to fi le a complaint with the Commission within a fi ve additional day 
time period.  

 (Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

118. Require builders to notify a homebuyer when an inspector has approved each of the phase 
inspections (prior to slab pour, prior to cover, and substantially complete.)  ( Janet Ahmad, National 
President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of 
Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your 
Rights PAC, Frisco)

119. Remove the requirement for “post completion inspections” and replace that requirement with  a 
requirement for inspections to be completed before, during, and after project completion.  Th ese 
inspections should include all aspects of “better building” refl ecting the municipality’s interest. 
(Daniel Whitton – DFW Carpentry, Justin)

State Inspection – Process

Option 1
Current Status

Homeowners compile a list of alleged defects and the agency’s Th ird-party Inspector 
can only review items contained on the list. 

Staff  Comment: Inspectors can note items if the item threatens the homeowner’s 
health or safety.

Option 2 Allow Th ird-party Inspectors to review other items during an inspection, including 
any code violations or other defects not brought by the homeowner.

Option 3 Allow Th ird-party Inspectors to include a dollar amount to fi x confi rmed defects in 
their recommendation for repair.

Option 4 Allow homeowners to recover damages through the legal system even if the 
homeowner rejects the off er to repair.
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120. Require each stage of construction to be inspected, documented, and approved by a licensed code 
inspector or a professional engineer licensed in Texas.  (Lou McCreary – Law Offi  ces of Lou 
McCreary, Austin)

121. Require additional inspections during the construction process to give builders and homeowners 
the opportunity to catch and fi x problems before they are covered up, while they are relatively easy 
to fi x, and before moving to the next stage of construction.  (Tom Archer, President – Homeowners 
of Texas, Inc., Austin)

122. Provide a process for on-site dispute resolution during construction to resolve construction 
disputes.  (Lou McCreary – Law Offi  ces of Lou McCreary, Austin)

123. Preclude builders and remodelers from being able to fi le a State Inspection request.  (Mark 
Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

124. Establish a State Inspection Process protocol that allows homeowners to force discovery on 
their builder or remodeler, while adhering to the rules of evidence.  (Mark Eberwine, Legislative 
Director – Texas Association of Real Estate Inspectors)

125. Remove the requirement that all evidence be provided to the Commission during the State 
Inspection Process.  ( John Cobarruvias, Houston)

126. Allow the third-party inspector’s recommendation to include a dollar amount that would cover 
the homeowner’s repair expenses and allow the Texas Residential Construction Commission to 
require the builder to pay that amount. ( Janet Ahmad, National President – HomeOwners for 
Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas 
Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco) 

127. Eliminate statutory language that specifi cally precludes independent inspectors from reporting 
only code related comments during any phase of the inspection process.  (Mark Eberwine, 
Legislative Director – Texas Association of Real Estate Inspectors)

128. Require the agency to institute a process where State Inspection cases stay with one person 
through the entire process so they are not lost, and there is always at least one person that is 
familiar with every case from start to fi nish.  (Pam Fraze, Vice President – SunBay Homes, Inc., 
Plano)

129. Lessen or abolish Rule 313.6, which requires homeowners to gather several documents and 
articulate problems before they can avail themselves of the State Inspection Process.  Allow 
agency staff  to fi ll out any accompanying forms required for the State Inspection Process.  Also, 
homeowners should be required to enumerate specifi c defects on the request form. (Dustin R. 
Burrows – McCleskey, Harriger, Brazill, & Graf, L.L.P., Lubbock)

130. Require the agency to encourage builders to off er that defects be repaired by another builder.  
(Dustin R. Burrows – McCleskey, Harriger, Brazill, & Graf, L.L.P., Lubbock)

131. Allow builders and homeowners to fi le a protest with the Commission or staff , if they feel the 
third-party inspector is biased or incompetent and allow staff  to determine if the complaint is 
valid.  (Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)
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132. Set a time limit on the State Inspection Process.   ( John Cobarruvias, Houston)

133. Eliminate the provision that allows for builders or remodelers and homeowners to strike the 
third-party inspector assignment.  (Mark Eberwine, Legislative Director – Texas Association of 
Real Estate Inspectors)

134. Require the third-party inspector to inspect the home within 15 days of a State Inspection request, 
by decreasing the statutory timeframe from 30 days to 15 days, and to issue a recommendation 
within 30 days of receiving the assignment from the agency.  ( Janet Ahmad, National President 
– HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco) 

135. Require that the inspector’s initial report be made within 75 days, with 30 days to complete the 
inspection and the remainder of the time used to write the inspection report.  In cases where 
the process takes beyond 60 days, the Commission should have the authority to take emergency 
action or the consumer can opt out of the Process.  If the homeowner opts out, the Commission 
should issue a right to sue letter, however this would not be an option if the inspector’s report has 
been issued.  (Dustin R. Burrows – McCleskey, Harriger, Brazill, & Graf, L.L.P., Lubbock)

State Inspection – Timeframes

Option 1
Current Status

Inspections involving workmanship and materials have 110 days to complete the 
process

Inspections involving structural items  have 140 days to complete the process.

Option 2

Streamline timeframes in the following ways.

a. Eliminate the initial 30-day notice requirement. 

b. Shorten the amount of time the agency has to assign an inspector. 

c. Eliminate the opportunity for one or both parties to object to an inspector 
assignment. 

d. Shorten timeframes inspectors must meet to produce the fi nal report. 

e. Shorten the amount of time the agency has to process an appeal.

Option 3

Increase the pool of Th ird-party Inspectors in the following ways.

a. Raise fees to increase the number of inspectors. 

b. Hire in-house inspectors – these inspectors could be all Commission employees or 
some portion could be Commission employees and the rest would remain Th ird-
party Inspectors.

Option 4
Increase the number of appeal panel members.  Under this option, the agency could 
contract for services when they are needed or hire full-time additional appeal panel 
members. 
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136. Amend statute to ensure that the State Inspection Process is without cost to homeowners when 

the homeowner’s complaint is found to be valid.  (Mark Eberwine, Legislative Director – Texas 
Association of Real Estate Inspectors)

137. Abolish all fees paid by homeowners under the Texas Residential Construction Commission.  
( Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

138. Require homeowners to pay inspection fees when the builder is not found liable for the claim, 
in order to reduce the number of frivolous claims and cover-ups.  (Pam Fraze, Vice President – 
SunBay Homes, Inc., Plano)

State Inspection – Fees

Option 1
Current Status

Homeowners pay a $250 fee up front and are reimbursed if one of the items on the 
defect report is confi rmed by an agency Th ird-party Inspector.  Statute states that the 
agency should set the fee to recover costs involved with the State Inspection Process. 

Th e agency has statutory authority to waive the $250 fi ling fee in cases involving fi nancial 
hardship.  

Th ird-party Inspectors are paid the following amounts for the following inspections.

� Workmanship and Materials – $450 ($150 bonus)

� Structural – $650 ($200 bonus)

� Structural with unrelated Workmanship and Materials items – $800 ($250 bonus)

� Any inspections containing more that 50 items – $450 additional inspection fee

Option 2 Delete statutory provisions requiring a party who submits a State Inspection request to 
pay an amount to cover the cost of the Th ird-party Inspector’s services.

Option 3
Eliminate fees paid by the homeowner to fi le a State Inspection request. 

Staff  Comment:  Th e homebuilding industry would always pay the full cost of inspector 
fees – either through increased registration fees or State Inspection-related fees.

Option 4

Institute a sliding fee scale for homeowners in the State Inspection request.  Fees could 
be based on: 

a. the number of items contained in the inspection request, OR 

b. the type of items contained in the inspection request.
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139. Grant the Commission’s Executive Director the authority to immediately dispatch a Commission 

employee to act as a State Inspector in emergency circumstances.  Th e Commission’s State Inspectors 
would be required to have the same qualifi cations as those required of a Th ird-party Inspector.  (A. 
Duane Waddill, Executive Director – Texas Residential Construction Commission) 

State Inspection – Prioritization
Option 1
Current Status

No prioritization of State Inspection requests.

Option 2 Allow the Executive Director to dispatch a Commission employee to act as a State 
Inspector in emergency circumstances. 

Option 3

Require the agency to implement a priority scheme for processing initial State 
Inspection requests.  Th is process could include not only emergency circumstances, but 
also a categorization of priority based on structural or major systems vs. workmanship 
and materials complaints.

Option 4 Allow homeowners to pay a bonus fee for prioritization of their cases.

New Issues
140. Formalize the Ombudsman Program as a homeowner assistance program to provide guidance 

to homeowners who have construction disputes with builders and remodelers (either under the 
Commission or, as proposed elsewhere, under the Residential Construction Public Counsel.)  
Ombudsmen currently help investigate complaints and broker fair settlements between aggrieved 
parties wherever practicable. Ombudsmen also work to make sure that builders and remodelers 
make repair off ers if the Inspection confi rms a defect; that the builder or remodeler secure a 
follow-up inspection, as required by law; and that the parties reach a fi nal resolution.  (A. Duane 
Waddill, Executive Director – Texas Residential Construction Commission)  

141. Allow the Commission to conduct voluntary mediation of disputes between homeowners and 
builders or remodelers.  Th e Commission would be authorized to provide non-binding mediation 

State Inspection – Ombudsman

Option 1
Current Status

Complaints Ombudsman – An informal program, not in statute, all complaints go 
through this program before being dismissed or referred to State Inspections or another 
agency. 

Post-State Inspection Ombudsman – An informal program, not in statute, off ered to 
everyone to help reach a consensus on an off er to repair.

Option 2

a. Formalize both Ombudsman programs and detail the transition process between an 
open State Inspection case and the Ombudsman program.

b. Narrow the focus of who is eligible for the Post-SIRP Ombudsman services to 
those without attorney representation.

Option 3 Increase the number of Ombudsman program employees and other resources.

Option 4 Tie the Ombudsman process more closely to enforcement, such as adding or increasing 
penalties for not going through the process or not cooperating. 
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to those homeowners and builders or remodelers interested in trying to reach quick resolution in 
lieu of having an inspection conducted under the State Inspection Program.  (A. Duane Waddill, 
Executive Director – Texas Residential Construction Commission)  

142. Promote voluntary resolution tools such as Ombudsman and Mediation and make them optional.  
(Tom Archer, President – Homeowners of Texas, Inc., Austin)

143. Allow builders the right to use the services provided by the Ombudsman staff .  (Pam Fraze, Vice 
President – SunBay Homes, Inc., Plano)

144. Create a dispute mediation program within the agency that would include the following processes 
and provisions. 

 � Mediation should be timely, lasting 30 to 45 days from the dated report. 

 � Mediation should be limited to four hours. 

 � Neither party should be allowed to waste time during the mediation process.  Failure to 
comply would result in disciplinary action, including fi nes and labeled failure to comply with 
agency guidelines on the public dispute record. 

 � Allow builders to take separate legal action against claims involving Deceptive Trade 
Practices. 

 � Maintain resolutions for the construction dispute, cure and/or contract termination separate 
from any Deceptive Trade Practice issues.  

 ( Janet and G. Michael Wall)

145. Allow consumers who feel that mediation has not resolved their dispute satisfactorily to pursue 
civil or criminal court rulings.  As part of this recommendation, arbitration would not be forced 
unless both parties agree to voluntarily arbitrate at their own expense.  ( Janet and G. Michael 
Wall)
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146. Increase the one-year workmanship and materials warranty timeframe to two years.  (Mark 

Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

147. Extend the warranty of workmanship and materials from one year to three years.  ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco) 

148. Adopt a statutory guideline that prescribes a maximum allowable defl ection of L/480 for slab 
grade foundations.  (Mark Eberwine, Legislative Director – Texas Association of Real Estate 
Inspectors; Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; 
Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, 
Vice President – Take Back Your Rights PAC, Frisco; Tom Archer, President – Homeowners of 
Texas, Inc., Austin)

149. Adopt statutory Warranty and Performance Standards language that does not allow for cracking 
of interior and exterior surfaces during the warranty period.  (Mark Eberwine, Legislative Director 
– Texas Association of Real Estate Inspectors)

150. Remove the requirement from the Building and Performance Standards for homeowners to water 
around the foundation.  (Mark Eberwine, Legislative Director – Texas Association of Real Estate 
Inspectors)

151. Modify the existing statutory warranties and allow the Commission to decide how long the 
warranties should be for each component of a house, but maintain the 10-year warranty for 
foundation and habitability.  Allow Texas A&M University to research common defects found in 

Warranties and Performance Standards

Option 1
Current Status

Warranties include: 

� one year for workmanship and materials, 

� two years for plumbing, electrical, and heating and air conditioning systems, and 

� ten years for major structural components of the home.

Option 2

a. Alter the existing warranties by increasing any or all of the timeframes. 

b. Th e workmanship and materials warranty could be increased to two or three years 
and the major systems warranty could be extended to three years. 

c. Require the agency to annually survey consumers to get a sense of the number of 
complaints about builders and home defects. In constructing the survey, the agency 
should use the list of all homes registered.  Th e fi ndings of this survey could be used 
to make changes to the existing statutory warranties.

Option 3

a. Clarify the defi nition of statutory warranties to expressly include workmanship and 
materials items that are aff ected by defects occurring outside the one-year time 
period. 

b. Allow the agency to review defects outside the statutory timeframes, but where 
manufacturer’s warranties are still applicable.  If the builder is found to have improperly 
installed the item, the statutory warranty timeframe could be extended.

Option 4 Abolish the statutory warranties and reinstitute the implied warranty of habitability. 
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None Received.

Warranties and Performance Standards – Oversight
Option 1
Current Status

Building and Performance Standards are adopted in rule, based on the Warranties and 
Performance Standards Advisory Committee recommendations.

Option 2 Place the Building and Performance Standards in statute, allowing the Legislature to 
maintain and update the Standards instead of the Commission.

Option 3 Authorize a university, such as Texas A&M, to maintain the Building and Performance 
Standards using industry expertise and their own research.

Option 4 Amend the process the Committee and Commission use to make changes to the 
Standards.  

new home construction and make recommendations on how long the warranties should be for 
each component.  ( John Cobarruvias, Houston)

152. Reinstate the implied warranty of habitability.  ( Janet Ahmad, National President – HomeOwners 
for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas 
Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco) 

153. Extend all builder warranty categories.  ( Janet and G. Michael Wall)

154. Defi ne a violation of the warranties to be a violation of the Deceptive Trade Practices Act.  ( Janet 
Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, 
J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – 
Take Back Your Rights PAC, Frisco)
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155. Adopt the 2006 IRC and the 2008 NEC for homes constructed in those areas not already covered 

by municipal building and electric code requirements.  (Representative Ruth Jones McClendon, 
Member – Sunset Advisory Commission) 

156. Adopt the 2008 IRC and the 2008 NEC statewide, including municipalities.  (Mark Eberwine, 
Legislative Director – Texas Association of Real Estate Inspectors)

157. Require all new and remodeled light frame buildings and structures, and all parts thereof, to be 
constructed to safely support all loads as prescribed by the minimum standards of the International 
Residential Code.  (Lou McCreary – Law Offi  ces of Lou McCreary, Austin)

158. Require all new and remodeled light frame buildings and structures to safely support all loads 
as prescribed by the minimum standards of the IRC. Structural elements that exceed the limits 
of the IRC must be designed in accordance with accepted engineering practice.  Also, require 
each stage of construction to be inspected, documented, and approved by a professional engineer 
licensed by the state of Texas.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

 Additional Building Requirements
159. Require drainage and geotechnical evaluation of lots to, at a minimum, comply with the IRC.  

Also require a geotechnical engineer to perform a geotechnical test and provide a professional 
engineer-sealed report on soil properties, groundwater locations, and other design parameters on 
all lots that likely have expansive, compressible, shifting or other unknown characteristics.  Th e 
geotechnical engineer providing these services would also be required to maintain professional 
liability insurance.  (Lou McCreary – Law Offi  ces of Lou McCreary, Austin)

160. Require surface drainage and geotechnical evaluation of all lots to, at a minimum, comply with 
the IRC.  Lots containing expansive, compressible, shifting, or other unknown soil characteristics 
should be tested by a geotechnical engineer licensed by the state of Texas.  In these circumstances, 
the geotechnical engineer should conduct a geotechnical test and provide a professional engineer-
sealed report of soil properties, groundwater locations, and other design parameters required for 
proper foundation design.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

161. Require all subdivision plans consisting of two or more proposed residential lots to be engineer-
approved, with the appropriate seal.  In reviewing the plans, the engineer should review the 
existence of potential fl ooding, expansive clays, groundwater, and proper draining diversion, 
including a listing of lots and a statement that all lots are suitable for construction of residences.  

Warranties and Performance Standards – Building Requirements
Option 1
Current Status

Statute requires compliance with the International Residential Code (IRC) under 
Section 214.212, Local Government Code – statutory version is IRC 2001.

Option 2

Allow the Commission to adopt the National Electrical Code (NEC) for application to 
the construction industry. 

Clarify that unincorporated areas are to abide by the Code adopted in the county seat, 
including (or not) any additional amendments.

Option 3 Update the IRC and require cities and unincorporated areas to comply with the latest 
version.

Option 4 Remove all statutory references to the IRC and allow the Commission to adopt and 
continually update, when appropriate, the IRC and other necessary codes. 
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Th e professional engineer providing these services would also be required to maintain professional 
liability insurance.  (Lou McCreary – Law Offi  ces of Lou McCreary, Austin; Tom Archer, 
President – Homeowners of Texas, Inc., Austin)

162. Require all residential construction projects in excess of $10,000 to be inspected by a licensed 
inspector or building offi  cial and to meet all applicable building codes.  Homes built outside a 
municipal jurisdiction would be governed by the most current International Residential Code.  
Also, all homes would be required, at a minimum, to be inspected at the foundation, framing, 
roofi ng, and fi nishing stages.  All trusses must be engineered trusses and be accompanied to the 
jobsite, as specifi ed in the International Residential Code.  (Lou McCreary – Law Offi  ces of Lou 
McCreary, Austin; Tom Archer, President – Homeowners of Texas, Inc., Austin)

163. Require site-specifi c soil analysis for each home constructed.  (Mark Eberwine, Legislative 
Director – Texas Association of Real Estate Inspectors; Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco)

164. Require those who are licensed to keep records for 10 years after the completion of a project.  
Janet Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela 
J. Bolton, J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice 
President – Take Back Your Rights PAC, Frisco) 

165. Require builders to maintain foundation engineering plans for 10 years.  ( Janet Ahmad, National 
President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of 
Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your 
Rights PAC, Frisco) 

166. Require all homebuilders to turn over all foundation and truss plans to homeowners at closing.  
(Tom Archer, President – Homeowners of Texas, Inc., Austin)

167. Require all new residences to be designed by a licensed design professional of the state of Texas, 
including an architect, engineer, or a trained, state-tested, licensed building designer.  (Tad Vaughn, 
Architect – College Station)
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168. Delete the Star Builder Program.  (A. Duane Waddill, Executive Director – Texas Residential   

Construction Commission)  

169. Replace the Star Builder Program with a true, market driven consumer rating system like 
Angieslist.com.  Allow homeowners to recommend builders and contractors and search by ratings; 
number of years of experience; number of homes built; average cost of a home; average cost per 
square foot; specialties (including green building, energy star, accessible, and build on your lot); 
and number or percent of complaints open and resolved.  (Tom Archer, President – Homeowners 
of Texas, Inc., Austin)

170. Require all large builders, those companies that build more than 25 homes per year, to meet the 
qualifi cations of the Star Builder program.  ( Janet Ahmad, National President – HomeOwners 
for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas 
Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco)

171. Require all builders to comply with the requirements of the Star Builder Program.  (Pamela J. 
Bolton, Director of Policy and Research – Texas Watch, Austin)

172. Continue the Star Builder Program.  (Steven Carriker, Executive Director – Texas Association of 
Community Development Corporations, Austin)

Star Builder Program

Option 1
Current Status

A voluntary program for builders who have demonstrated experience, a proven 
track record of exemplary business practices, and a dedication to customer service.  
Qualifi cations for this program are listed on page 61 of the Staff  report. 

Option 2 Discontinue the Star Builder Program.

Option 3 Alter the Star Builder Program to be required of certain builders.  For example, volume 
builders could be required to meet some or all of the qualifi cations of the Program.

Option 4 Create a program, available on the agency’s website, to show diff erent categories/
designations of builders and diff erent options off ered by each builder.  
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173. Maintain the County Inspection Program.  (Eddie Martin, President – Tilson Home Corporation, 

Houston)

174. Require that the builder repair, and is legally responsible for, any and all code, structural, and 
installation defects regardless of the fee  inspector’s fi ndings or lack of fi ndings.  (Mark Eberwine, 
Legislative Director – Texas Association of Real Estate Inspectors)

175. Require all new residences built in a county (outside municipalities’ jurisdiction) to be permitted 
and undergo key inspections performed by a county building offi  cial that has been tested and 
licensed by the State and enforces beyond code designs from a licensed designer, architect, or 
engineer.  (Tad Vaughn, Architect – College Station)

County Inspections Program

Option 1
Current Status

A mandatory program for all homes built in unincorporated areas of the state.  Requires 
the homebuilder to hire a fee inspector, registered with the Commission, to perform a 
three phase inspection on each qualifying project or home under construction, including 
an inspection of the foundation before the placement of concrete, an inspection of 
framing and mechanical systems before sheetrock is installed, and a full inspection 
upon project completion.

Option 2 Abolish the County Inspections Program.

Option 3 Hire state inspectors to oversee county inspections.

Option 4 Require that all counties have building code offi  ces. 

New Issues
None Received.

Fee Inspectors

Option 1
Current Status

Th e following licensee groups are eligible to perform fee inspections as part of the 
County Inspections Program: 

� architects licensed by the Texas Board of Architectural Examiners,

� engineers licensed by the Texas Board of Professional Engineers, 

� inspectors licensed by the Texas Real Estate Commission, and

� TRCC Th ird-party Inspectors.

Option 2 Require all Fee Inspectors to be International Code Council (ICC) certifi ed.

Option 3 Include Plumbing Inspectors and Certifi ed Building Offi  cials as eligible to become Fee 
Inspectors.

Option 4 Grant the Commission enforcement authority over inspectors who violate confl ict-of-
interest provisions. 
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176. Require third-party warranty companies to carry liability insurance.  Th e insurance would cover 

any warranty repairs determined necessary by the agency that the builder refused to make.  Risk 
retention group coverage would not be allowed to be substituted in this case. ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco) 

177. Create a review process for third-party warranty providers to determine the number of claims 
paid, claims denied, types of claims and cost of repairs for claims.  ( Janet Ahmad, National 
President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of 
Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your 
Rights PAC, Frisco)

178. Require builders to provide home warranties that are state-approved and insurance-backed, and 
cover real defects over reasonable periods of time.  (Tom Archer, President – Homeowners of 
Texas, Inc., Austin)

179. Require all third-party warranty companies to off er the same warranties and standards.  ( Jerry 
Th ompson, President – StrucSure Home Warranty, Engelwood, Colorado)

Third-party Warranty Companies

Option 1
Current Status

Builders may elect to provide a warranty through a Th ird-party Warranty Company 
approved by the Commission. 

An applicant seeking to provide a third-party warranty to a builder must:

� be an entity that has operated warranty programs in Texas for at least fi ve years; or

� be a company whose performance is insured by an insurance company authorized to 
engage in the business of insurance in Texas; or

� be an insurer as defi ned by the Texas Insurance Code.

Option 2

a. Eliminate the oversight of Th ird-party Warranty Companies.  OR 

b. Continue the oversight of Th ird-party Warranty Companies at TRCC, but create a 
system for reviewing the number of claims paid, claims denied, types of claims, and 
cost of repairs paid.

Option 3
Move the regulation of Th ird-party Warranty Companies to another agency, such as the 
Texas Department of Insurance, TDLR, or TREC (all of which regulate other types of 
warranty providers).

Option 4 Increase registration requirements for Th ird-party Warranty Companies. 
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180. Establish a recovery fund for builders and remodelers to satisfy judgments against builders who fail 

to obtain or maintain insurance or bonding as required.  (Representative Ruth Jones McClendon, 
Member – Sunset Advisory Commission) 

181. Add the failure to pay into the recovery fund, as required by law and regulation, as the basis for 
suspending or revoking a registration of non-compliant builders and remodelers.  (Representative 
Ruth Jones McClendon, Member – Sunset Advisory Commission)

182. Create a recovery fund for consumers. Th e recovery fund would use excess revenue generated by 
the Commission to create and fund a recovery fund in the Texas Safekeeping Trust Company 
administered by the Comptroller of Public Accounts.  Upon fi rst payment of a claim to a consumer, 
the Commission would be granted the authority to revoke or suspend a builder or remodeler, 
preventing them from doing further business in Texas.  (A. Duane Waddill, Executive Director – 
Texas Residential Construction Commission)

183. Establish a recovery fund for builders and remodelers who do not maintain insurance to satisfy 
judgments against builders.  (Mark Eberwine, Legislative Director – Texas Association of Real 
Estate Inspectors)

184. Require the Commission to revoke a builders’ license until the recovery fund has been repaid by the 
builder.  (Mark Eberwine, Legislative Director – Texas Association of Real Estate Inspectors)

185. Create a state victim recovery fund to pay for warranty repairs up to a certain dollar amount.  
Th e fund would serve to supplement any remaining homeowner expenses existing after the 
builder’s bond and/or the third party warranty responsibility has been exhausted.  Th e fund 
would be maintained by any surplus in the agency’s budget.  ( Janet Ahmad, National President 
– HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco) 

186. Establish a victim recovery fund for unforeseen situations such as where builders left the industry 
and their insurance expired before critical problems were discovered.  Funding for the recovery fun 
should come from license fees and builder contributions.  (Tom Archer, President – Homeowners 
of Texas, Inc., Austin)

Recovery Fund
Option 1
Current Status

Th e State does not currently have a recovery fund for home defects.

Option 2 Funded by General Revenue (excess money collected by the agency and deposited into 
General Revenue).

Option 3 Funded by fees paid by the industry.

Option 4 Funded by a fee assessed at closing of new homes.  
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187. Require any builder selling a home with a defi cient foundation to buy the house back and 

reimburse the owner all costs.  (T. June Melton, P.E. – Amstar Engineering, Inc., Austin)

188. Require the builder to pay the greater of the following two: market value of the house as if 
the damage did not exist or the original purchase price of the home, if a builder off ers to buy 
back a home as a result of the State Inspection Process.  ( Janet Ahmad, National President – 
HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and 
Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, 
Frisco)

Lemon Law
Option 1
Current Status

Statute does not provide for a lemon law or home buyback provision.

Option 2

a. Allow the Commission to require the builder to include a portion or all of the cost 
of a home as a part of an agreed order. 

b. Builders could be required to pay either the market value of the home, as if the 
defects did not exist, or the purchase price of the home.

Option 3 Allow another state agency, such as the Texas Real Estate Commission, to administer a 
lemon law program.

Option 4 Allow another state agency, such as the State Offi  ce of Administrative Hearings, to 
review cases involving a request for the builder to buy back the house.

New Issues
189. Require all residential construction contracts to be on a form approved by the State.  (Lou 

McCreary – Law Offi  ces of Lou McCreary, Austin)

190. Require all home warranty contracts to be on a State-approved form and backed by insurance.  
Also require all home warranty rates to be approved by the Commissioner of Insurance.   (Lou 
McCreary – Law Offi  ces of Lou McCreary, Austin)

191. Adopt a state-wide home purchase contract allowing both parties to negotiate additional terms 
when signed off  by legal representation from builders and homeowners.  ( Janet Ahmad, National 
President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., Director of 
Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take Back Your 
Rights PAC, Frisco) 

192. Adopt a state-approved sales contract with state-approved terms for the essential conditions 
establishing parties’ rights.  (Tom Archer, President – Homeowners of Texas, Inc., Austin)

State Contract
Option 1
Current Status

Th e State does not approve forms for home construction or remodeling projects.

Option 2 Require the Commission to adopt a state contract for homebuilders to use in all new 
construction and remodeling projects.
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193. Modify the Property Code to impose fi duciary duties on builders and remodelers who fall within 
the scope of the Texas Residential Construction Commission Act, and include homeowners 
among those to whom a builder owes trust fund duties.  Changes to the Property Code would 
include requiring builders and remodelers to: 

 � maintain a separate trust account for projects valued over a defi ned threshold amount; and

 � allow a homeowner to access the trust account to determine when funds are advanced for the 
purpose of justifying labor and material costs and the amount of funds expended. 

 Th e Texas Residential Construction Commission Act would also be amended to include non-
compliance with fi duciary duties as a ground for enforcement or disciplinary action.  

 (Representative Ruth Jones McClendon, Member – Sunset Advisory Commission)

194. Require that all arbitrations between builders and homeowners be fi led and made public record.  
Require the Commission to assess heavy fi nes against any builder that does not fi le their arbitrations 
with the Commission.  ( John Cobarruvias, Houston)

195. Remove legal roadblocks and require the Commission to lower the cost and risk of fi ling 
complaints and suits.  Repeal the parts of the Residential Construction Liability Act that prohibit 
class actions and punitive damages and the ability to recover attorney fees.  Require third-party 
warranty companies to have insurance to protect homeowners from defects in the event that the 
builder skips town or fi les bankruptcy.  (Tom Archer, President – Homeowners of Texas, Inc., 
Austin)

196. Regulate the homebuilding industry and assure all future homebuyers that a home is built in 
compliance with the U.S. Department of Housing and Urban Development’s minimum property 
standards and the state-adopted International Residential Code before it is sold.  (Rosa Rosales, 
National President – League of United Latin American Citizens, San Antonio)

197. Allow homeowners to recover damages even if they rejected the builder’s off er to repair.  ( Janet 
Ahmad, National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, 
J.D., Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – 
Take Back Your Rights PAC, Frisco) 

198. Allow homeowners to submit evidence of damage not presented during the State Inspection 
Process to a court or arbiter.  ( Janet Ahmad, National President – HomeOwners for Better 
Building, San Antonio; Pamela J. Bolton, J.D., Director of Policy and Research – Texas Watch, 
Austin; Carolyn Becka, Vice President – Take Back Your Rights PAC, Frisco)

199. Create an independent review commission that audits all Commission records and related reports 
every six months and makes public recommendations to the Commission.  ( Janet Ahmad, 
National President – HomeOwners for Better Building, San Antonio; Pamela J. Bolton, J.D., 
Director of Policy and Research – Texas Watch, Austin; Carolyn Becka, Vice President – Take 
Back Your Rights PAC, Frisco) 

200. Require homeowners to pay registration fees.  (Pam Fraze, Vice President – SunBay Homes, 
Plano)

Other New Issues
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201. Allow customers the right to report a builder or contractor under any and all circumstances 
avoiding nullifi cation of the legal process. ( Janet and G. Michael Wall)

202. Require cities to charge a nominal fee to contractors whose projects require additional inspections, 
including re-inspections due to failure,  and apply those revenues towards hiring additional 
inspectors.  (Daniel Whitton – DFW Carpentry, Justin)

203. Allow cities to require the Commission to pay contractor registration fees imposed by municipalities 
using the excess revenue collected by the agency that is not used to support the agency’s functions.  
(Daniel Whitton – DFW Carpentry, Justin)

Commission Decision

Th e following provisions were adopted by the Sunset Commission and replace the Sunset staff  
recommendations and all similar new issues listed in the Decision Material.  

Continuation – Sunset Review 

1. Continue the Texas Residential Construction Commission as an independent state agency for 
four years, instead of the standard 12-year period.  In the next Sunset review, Sunset staff  would 
also assess not only overall performance, as in any Sunset review, but also evaluate the agency’s 
ability to implement statutory changes and management actions resulting from this current 
review. 

Agency Mission

2. Amend the Texas Residential Construction Commission Act to include an agency purpose clause.  
Th is recommendation would establish an agency mission in statute to include an overall purpose 
of oversight of the responsibility and accountability of the builders and remodelers registered 
with the agency to the homeowners with whom they contract.  In addition, the agency’s mission 
would include having a role in educating builders and homeowners about all aspects of the 
residential construction industry aff ecting the building or remodeling of Texas homes.  Finally, the 
agency’s mission would include having a service role in facilitating dispute resolution regarding 
construction defects between homeowners and builders through the State-Sponsored Dispute 
Resolution Process. 

Policy Body – Board Composition

3. Restructure the Commission’s membership, increasing the size from nine to 11 members.  Th is 
recommendation increases the size of the Commission from nine to 11 members by adding an 
additional public member and adding a requirement for an architect and an engineer, instead of 
the original requirement of one architect or engineer member.  

Public Information and Customer Service

4. Require the Commission to produce a brochure detailing agency programs to be distributed at 
closing.  Th e agency would continue to update and produce a homeowner information booklet, 
such as,  Are You Puzzled About Your New or Newly Remodeled Home?, and make it available 
online or in a hard copy format.  However, the agency would no longer mail this booklet to a 
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homeowner once the home is registered.  Instead, closing agents would be required to distribute 
this publication at closing.   Th e Commission would retain the responsibility to provide brochures 
to homeowners with newly remodeled homes.  To gain needed information, the Commission 
would require builders and remodelers to designate whether a project is a new home or a remodel 
project during the home registration process.  

5.  Amend the Act to delete all public records of a State Inspection request if the builder fi xes the 
defect.  Th is recommendation would add a provision in statute to direct the agency to remove 
State Inspection request forms, case material, and fi nal recommendations from the website 
if the builder repairs the confi rmed defects.  Th e agency would confi rm this process with the 
homeowner and the inspector who performed the second inspection to ensure that all defects are 
in fact repaired.  In addition, a state inspection would no longer be considered a public record at 
the time it is removed from the website.

Consumer Representation

6. Establish an Offi  ce of the Ombudsman to ensure consumer interests are represented within the 
agency and before the Commission.  Th e Offi  ce of the Ombudsman would be detailed in statute, 
formalizing an existing program which helps facilitate defect repairs following completion of the 
State Inspection Process.  Th e Ombudsman would be required to be a licensed attorney and would 
be hired by and report directly to the Commission.  Th e Ombudsman’s main duties would include 
overseeing staff  to carry out the post-SIRP mediation process between builders and homeowners.  
Th e Ombudsman would also be responsible for  commenting on rules and other policy changes 
before the Commission.      

Registration – Continuing Education

7.  Require registered builders and remodelers to complete three hours of continuing education every 
two years.  Th is recommendation would increase the amount of continuing education requirements 
which registered builders and remodelers must satisfy from fi ve hours every fi ve years to three 
hours every two years.  Also, new requirements would be eff ective on September 1, 2009 but 
would not be considered as a part of renewal until September 1, 2011.

Enforcement

8. Clarify the Commission’s authority to suspend or revoke a builder’s registration.  Th is 
recommendation would allow the Commission to consider revocation and suspension of a 
builder’s registration without the builder satisfying a prerequisite of repeated violations that result 
in disciplinary action.  Specifi cally, this recommendation would remove from statute the provision 
requiring that a builder have repeated violations which have resulted in disciplinary action (Sec. 
418.002 (d)) before the Commission can revoke or suspend that builder’s registration.   

9. Clarify the Commission’s general disciplinary authority to take action without multiple violations.  
Th e Commission would be authorized to take disciplinary action against a builder or designated 
agent for failure to participate in the State Inspection Process, failure to respond to a Commission 
request, or failure to comply with the requirements of the County Inspection program without the 
builder having to violate these requirements multiple times.  Specifi cally, the word “repeatedly” 
would be removed from the following provisions: Sec. 418.001 (13), (22), and (25).  
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10. Clarify the Commission’s cease-and-desist authority.  Th is recommendation would clarify that 
the Commission has clear, direct authority to issue cease-and-desist orders to stop unlicensed 
activity that threatens the safety of the public.   In addition, the Commission could assess an 
administrative penalty as a part of a cease-and-desist order. 

11. Direct the agency to use the disciplinary process to help negotiate repair off ers.  As a management 
action, the Commission would be directed to begin the disciplinary process against a builder 
involved in a State Inspection case once the Th ird-party Inspector issues their fi nal report.  
Currently, the agency does not pursue disciplinary action against a builder involved in an open 
State Inspection case.  Th is change would encourage the builder to make repairs by allowing the 
agency to negotiate lower disciplinary action if repairs are made to a consumer’s satisfaction.     

State Inspection – Timeframes

12. Eliminate the requirement for homeowners to provide initial notice before fi ling a State Inspection 
Request.  Homeowners would not be required to provide an initial, 30-day written notice to 
a builder or remodeler before fi ling a State Inspection request.  Th is change would not aff ect 
notice required by other pieces of law, such as those provided for in the Residential Construction 
Liability Act. 

13. Decrease the amount of time allowed to assign a Th ird-party Inspector.  Th is recommendation 
would decrease the statutory timeframe provided for the agency to assign a Th ird-party Inspector 
to a State Inspection case from 30 days to 10 days after the Commission receives the State 
Inspection request.  In addition, the agency would be authorized to use its own staff  to conduct 
inspections in emergency situations.

 14. Clarify statute to provide specifi c timeframes for inspection completion and shorten the amount 
of time provided for a structural inspection report to be issued.  Th is recommendation would 
maintain the 30-day timeframe Th ird-party Inspectors have to complete an inspection report for 
workmanship and materials cases and decrease the timeframe to complete reports for structural 
cases, from 60 days to 45 days.  

 15.  Amend the State Inspection Process to allow both parties to opt out if the Process goes beyond the 
new, shortened statutory timeframes.  Both parties to a State Inspection case would have the right 
to stop the State Inspection Process and pursue legal action if the a fi nal action by the agency’s 
Appeal Panel goes beyond the 30-day timeframe, or if the Process, at any point, goes beyond 90 
days for inspections involving workmanship and materials and 105 days for inspections involving 
structure.  

16. Clarify statute to provide timeframes for re-inspection of repaired defects.  Under current 
Commission rule, if a homeowner accepts a builder’s off er to repair, the builder is required to re-
hire and pay for the Th ird-party Inspector who performed the initial State Inspection to inspect 
the completed repair work.  Th is recommendation would amend statute to specify timeframes for 
these re-inspections as 30 days for workmanship and material cases and 45 days for structural 
cases.   Th is recommendation would also clarify that homeowners who do not accept a builder’s 
off er of repair can immediately pursue legal action. 

17. Clarify statute to require builders to report the status of repaired defects.  Under current 
Commission rule, builders are required to submit information relating to any activities, including 
settlements, repair eff orts, arbitration or litigation, which have occurred as part of the fi ndings 
in the State Inspection Process.  Th is recommendation would codify this process in statute and 
increase the frequency of reports to every 21 days, instead of the current 45-day timeframe.  
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State Inspection – Prioritization

18. Require the agency to implement a priority scheme for processing State Inspection requests.  Th e 
agency would adopt procedures for processing State Inspection requests, which would include 
assessing cases to better prioritize its eff orts when appropriate.  When developing these procedures, 
the agency should consider emergency circumstances, including habitability, and complexity of 
case material, including structural defects vs. workmanship and material complaints. 

State Inspection – Process

19. Authorize Th ird-party Inspectors to include additional defects in the initial inspection report.  
Th is recommendation would allow Th ird-party Inspectors to add defects discovered during the 
inspection that are not included on the original State Inspection request.  Inspectors would be 
authorized to use their own judgment in determining whether a defect should be included in the 
initial inspectors report and should not base this determination solely on a request by either the 
homeowner or the builder.  Items added by the Inspector and included in the inspector’s report as 
defects would be the responsibility of the builder to repair.  In addition, the defects must relate to 
violations of codes, standards, or warranties.

Star Builder

20. Remove the Star Builder Program from statute.  Th is recommendation would remove the Star 
Builder Designation from statute, abolishing the program.  

County Inspections

21. Expand the eligibility to provide fee inspections as part of the County Inspections program.  Th is 
recommendation would include licensed plumbing inspectors and certifi ed building offi  cials as 
eligible to perform fee inspections as part of the County Inspection Program. 

Warranties and Performance Standards – Building Requirements

22. Direct the agency to study the possibility of adopting building codes for unincorporated areas.  As 
a management action, the agency is directed to create a panel or advisory committee to research 
the feasibility of adopting or amending building codes for unincorporated areas of the state.  In 
developing this research, the panel should include expertise from the following organizations: 

 � the Building Offi  cials Association of Texas, 

 � the Texas Association of Counties, 

 � Texas A&M University’s Department of Construction Science, and 

 � any other organization that has expertise in the area of building codes. 

 Also, in developing this research the panel should conduct its work in an open meeting and take 
public comment from various stakeholders in accordance with the Open Meetings Act.  Th e 
agency should complete this study by January 1, 2011 and submit the fi ndings in a report to the 
Sunset Commission and the agency’s House and Senate oversight committees.  
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Recovery Fund

23. Establish a recovery fund.  Th is recommendation would establish a recovery fund to reimburse 
consumers for damages caused by builders that has gone without remedy because the builder is 
no longer in business. 

 Staff  Comment:  Th is provision was adopted as a concept, with details on the fund’s establishment 
and operation to be developed during the upcoming legislative session.

Across-the-Board Recommendations

24. Adds standard Sunset language requiring the Commission to make eff ective use of technology in 
its delivery of services and provision of information to the public.

25. Adds standard Sunset language requiring the Commission to develop a policy that encourages 
the use of negotiated rulemaking and alternative dispute resolution.

Legislative Action

Th e statutory recommendations were not adopted, as H.B. 2295 failed to pass. 
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Provisions Added by Legislature

House Bill 2295 failed to pass.
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