


likewise, I doubt that any of you know about or still recall the series of "Senate 
Hearings on Lyme Disease" chaired by Sen. Chris Harris back in the spring of 2000 
when this same problem of patients' lack of access to Lyme-literate physicians 
because of harassment and intimidation by TMB was discussed at great length. 
http://www.legis.state.tx.us/tlodocsI76R/minutes/htmIlCS0020000S0909301.HTM 
http://www.angelfire.com/biz/romarkaraoke/MINUTES.html 
(The second set of minutes is an unofficial version, transcribed by a patient, because the 
official video version of the Austin meeting is no longer available on the Senate's website.) 

We had hoped then that our efforts in traveling to give testimony at those Senate 
Hearings back in the spring of 2000 would have made a difference in how Texas 
Lyme doctors were treated by TIVIB in the future so that Texas residents would have 
access to diagnosis and treatment without having to leave the state of Texas to find 
doctors to care for them. Little did any of us know at the time, probably not even 
Sen. Harris himself, that TMB's unfair practices are actually codified - i.e., part of the 
TIVIB's written policy in the TMB Board Rules. (22 TAC, Part 9, Chap. 161-200) 

I have taken the time and trouble, therefore, to do a computerized search of both 
the TMB Board Rules and also of the Medical Practice Act (TOC, Title 3, Subtitle B, 
Chap. 151-165), looking for every single usage of the terms "confidential" and 
"anonymous" and "due process" and "standard of care." I have found several spots 
that need your attention in both of these two codes in order to insure that TMB will 
operate in the future in a manner that is fair to Texas physicians for benefit of Texas 
citizens whom they serve. I urge this committee to perform the same computerized 
search exercise that I did and then to fix our statutes so that the TIVIB will gain the 
respect and trust that it deserves among Texas physicians and Texas citizens. 

I also want to remind you of the law suit pending against the TMB which was filed 
last year on December 20, 2007 by the Association of American Physicians and 
Surgeons (AAPS). That AAPS law suit didn't have to happen. That lawsuit could have 

, been averted. It could have been averted if the Sunset Commission had taken 
seriously these problems of unfairness by TMB and lack of due process for Texas 
physicians four years ago, back in 2004, when the AAPS sent two letters to the 
Sunset Commission which are still posted on the AAPS website. If the Sunset 
Commission had recognized the need to revise the statutes back in 2004, most likely 
the AAPS law suit against TMB never would have been filed three years later. 
http://www.aapsonline.org/testimony/txsrc.htm 
http://www.aapsonline.org/testimony/txsrc2.htm 
http://www.aapsonline.org/newsofthedayI004 

On Friday of last week, I gave testimony to the TMB about the need for fair due 
process for physicians and about the need to follow Article 16, Section 31 of our 
Texas Constitution and to comply with the provisions for fair due process of the 
federal Health Care Quality Improvement Act. A written copy of my TMB testimony is 
attached together with this testimony to the Sunset Commission today. 

If TMB would stop pursuing unjust complaints against physicians who practice 
Complementary and Alternative Medicine, which is guaranteed protection under our 
statutes and our Constitution, then TMB could save a lot of the agency's human 
resources of time and money, not only for the agency itself but also for the good 
physicians whom TIVIB is forcing into bankruptcy in order to defend themselves 
against unjust complaints by fighting back through the lengthy appeals processes. 
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TMB's Self-Evaluation Report states on page 13 that TMB missed its target rate of 
18% for achieving disciplinary action, falling short by 4%. Of the 14% of physicians 
who did sign agreements, many of them have stated openly that they felt coerced 
into doing so in order to avoid the personal costs of appealing their unfair verdicts 
through SOAH meetings. 

My written testimony to TMB explains this problem in much more careful detail. 
Please read my TMB testimony (or ask your staff aides to read it for you and to 
advise you about its contents) because my testimony is a little bit more complicated 
than what I have time to explain to you here today. 

All I'm really asking for today is that you not accept TMB's Self-Evaluation 
Performance Study because it is incomplete and flawed. TMB is in need of your 
continued gUidance and your authority to help with important legislative reforms. 

Sen. Armbruster, who is now the legislative aide to Gov. Perry, spoke to TMB at their 
board meeting this last Friday and explained that Texas is a pay-as-you-go state and 
that we no longer have the luxury of a budget surplus because of Hurricanes Ike and 
Dolly and that all state agencies must be mindful of budgetary restraint. 

There are two ways that legislative oversight and legislative reform of the Texas 
Administrative Code and the Texas Occupations Act, under which TMB operates, 
could help to save our state budget some money. First, TMB could save money by 
ceasing to investigate and prosecute doctors for practicing Complementary and . 
Alternative Medicine (CAM), as I have already discussed. 

Second, if TMB would stop forcing Lyme-literate physicians out of Texas, then 
chronic Lyme patients would have a chance to recover their health and not have to 
continue to be (or eventually become) dependent upon disability welfare stipends 
and Medicare or Medicaid services. These citizens deserve a chance to become 
cOl1tributing members of society once again by regaining their health and returning 
to their jobs and careers, but only if they can gain access to effective treatment for 
chronic Lyme disease without having to travel outside of Texas to do so. 

TMB needs your guidance through legislative reforms to help TMB fulfill its mission 
statement of protecting citizens, including protecting citizens' access to 
Complementary and Alternative treatment modalities, instead of interfering in the 
doctor patient relationship by harassing and intimidating CAM physicians and Lyme­
literate physicians. 

Thank you for your consideration of my concerns and for the opportunity to be here 
today. 

CC:	 Sen. Jane Nelson, Chair
 
Senate Committee on Health and Human Services
 

Rep. Jodie Laubenberg, Chair 
House Committee on Public Health 

Rep. Fred Brown, Chair
 
House Appropriations-Regulatory Committee
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Lack of Fair Due Process for Physicians Harms Texas Patients; Need for 
Transparency to Insure "Good Faith" Peer Review Activities by TMB 

Hello. My name is Elizabeth Naugle. The reason I am here today is that I represent a 
large interconnected network of patients who suffer from chronic illnesses, such as 
Chronic Fatigue Syndrome (CFS), Fibromyalgia (FM), chronic Lyme disease (LD), etc. 

.I have served as a lay support leader in this patient support network for the last 15 
years. I am also the mother of a now adult child whose illness was not properly 
diagnosed for over 25 years. She was so ill, in fact, that she missed all four years of 
high school and had to take the GED to graduate. 

As everyone knows, modern mainstream American medicine is first rate when it 
comes to acute care and critical care and emergency care, but it does not enjoy such 
a stellar reputation when it comes to chronic illnesses, especially those conditions 
which I refer to as "trash basket" diagnoses, namely CFS and FM. These diagnoses 
have no known cause and no known cure; consequently, these patients are often 
shuffled off to pain management specialists or to psychiatrists to be managed with 
palliative controlled substances that have no expected therapeutic benefit. 

In our daughter's case, our persistence and tenacity finally paid off, and she has
 
made an amazing recovery after being diagnosed with late-stage, chronic Lyme
 
disease, which is somewhat similar to tertiary (late-stage) syphilis. It is my
 
passionate endeavor, therefore, to see that other Texans who suffer from similar
 
debilitating chronic illnesses are able to obtain the same good quality of health care
 
that she has had, without having to travel outside the state of Texas to find
 
physicians willing to care for them.
 

Let me begin my remarks by commending the Medical Board for hosting a series of 
Town Hall meetings in 13 major cities around the state last summer. Thank you also 
for posting the comments from those meetings on your website. 
http://www.tmb.state.tx.us/townhalllmeetings2008.php 

One comment stood out in particular because it was repeated more often than any 
other single comment - namely, the concern about confidentiality surrounding the 
identity of the complainant and the confidential and vague nature of the complaint 
itself. These concerns were expressed in 8 of the 13 cities. Other comments made in 
7 out of 13 cities expressed concern about the qualifications of anonymous expert 
reviewers and about the unnecessary confidentiality surrounding their reports. 

There had already been extensive discussion of these same concerns about 
inappropriate confidentiality and about lack of due process for physicians one year 
ago during the marathon 11.5 hour Appropriations-Regulatory Hearing held on 
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October 23, 2007. Two months later, the Association of American Physicians and 
Surgeons (AAPS) filed suit against the Texas Medical Board, charging manipulation of 
anonymous complaints and violation of due process, among other serious charges. 
http://www.aapsonline.org/tmb/tmb-transcript.pdf 
http://www.aapsonline.org/newsoftheday/004 
http://www.aapsonline.org/tmb/tmb-12-20-2007.pdf 

That AAPS lawsuit didn't have to happen. It could have been averted. Two letters to 
the Texas Sunset Commission which are posted on the AAPS website show that the 
AAPS had been trying hard for the last several years, since 2004, to work with Texas 
to bring about fair due process reforms for Texas physicians. 
http://www.aapsonline.org/testimony/txsrc.htm 
http://www.aapsonline.org/testimony/txsrc2.htm 

I share the concerns of all of these physicians because I believe that Texas citizens 
are also being harmed by the lack of transparency in the peer review process. 
Physicians must feel secure in the fairness of the peer review process if they are to 
feel free to exercise their own best professional medical judgment in caring for their 
patients. Otherwise, they are inclined to practice "defensive medicine" instead, 
thereby diminishing the quality of health care and the variety of treatment options 
they provide to Texas citizens. 

Consequently, TMB's current repressive policies and practices violate the Hippocratic 
Oath to "do no harm." Texas patients are being harmed, and they suffer the 
consequences also whenever Texas physicians are too intimidated to agree to care 
for them appropriately, forcing them to have to travel out of state for care. 

likeWise, TMB policies and practices violate the federal Health Care Quality 
Improvement Act (HCQIA) by ignoring Sec. 11112, which states: "[A] professional 
review action must be taken in the reasonable belief that the action was in the 
furtherance of quality health care. " 
http://www.npdb-hjpdb.hrsa.gov/legislation/title4.html 
http://en.wikipedia.org/wiki/Healthcare Quality Improvement Act 

Therefore, I worry especially about the ability of insurance companies (or their 
surrogates) to file anonymous or confidential complaints based primarily on the 
economic motive of cost-control, but not in "good faith" for the sake of improving the 
quality of health care, as reqUired by federal law. This clandestine practice by 
insurance companies subverts the true purpose and intent of the federal HCQIA law. 
Furthermore, insurance companies' stealth practices of confidential complaints have 
the intentional consequence of denying Texas patients a choice of treatment options, 
thereby thwarting the Informed Consent Doctrine of the American Medical 
Association (AMA). 

The federal HCQIA law grants physicians the right to record their hearings and to 
confront and cross-examine witnesses. These same rights should be incorporated 
into TMB's ISC hearings in order to conform to the true spirit of due process of the 
federal HCQIA law. likeWise, physicians should be allowed to challenge the Expert 
(Peer) Reviewers' qualifications and the validity of their reports during ISC meetings, 
as guaranteed under the federal HCQIA law. This cannot be done though when the 
.identity of the expert reviewers and the contents of their reports are being withheld 
from the respondent physicians. 
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The federal HCQIA law encourages "quality of care," but this concept has often been 
incorrectly translated to mean "standard of care." Standard of care is not 
synonymous with quality of care. Standard of care is a concept which arises out of 
malpractice litigation, where standards of care can be openly debated before a jUry. 
Standard of care is a moving target. Standards of care are therefore never absolute; 
rather, they are subjective and relative, according to the special circumstances of 
each case. Standards of care depend upon clinical practice gUidelines, among other 
measures, according to a recent article on the AMA website. 
http://virtualmentor.ama-assn.org/2004/12/mhstl-0412.html 

Different medical societies may adopt their own clinical practice guidelines and their 
own varying standards of care. For example, there are two very different sets of 
clinical diagnostic and treatment gUidelines for Lyme disease, which have been 
adopted by two different medical societies, both of which have been published in 
peer-reviewed medical journals and both of which have been posted on the National 
Guideline Clearinghouse website. However, one of these two treatment guidelines, 
that of the Infectious Disease Society of America (IDSA) has been ruled to be invalid 
due to violation of federal anti-trust laws because of conflicts of interest and lack of 
scientific integrity. 
http://www.ilads.org/guidelines.html 
http://www.ct.qov/aq/cwp/view.asp?A=2341&Q=414290 

Furthermore, HCQIA Sec. 11151 states: 
"The term 'health care entity' does not include a professional society (or 
committee thereof) if, within the previous 5 years, the society has been found 
by the Federal Trade commission or any court to have engaged in any anti­
competitive practice which had the effect of restricting the practice of 
licensed health care practitioners." 

In other words, this means that IDSAinfectious disease specialists are disqualified by 
the federal HCQIA law from serving on any peer review panels against Lyme disease 
specialists for the next 5 years. 

The Texas Constitution, Article 16, Section 31 forbids discrimination against different 
schools of medical thought: 

"The Legislature may pass laws prescribing the qualifications of practitioners 
of medicine in this state, and to punish persons for malpractice, but no 
preference shall ever be given by law to any schools of medicine." 

"Schools of medicine" has been settled by the Texas Criminal Court of Appeals to 
mean "system, means, or method employed or schools of thought accepted by 
practitioner." (Ex parte Halsted, 182 S.W.2d 479, 1944) 

For all of these reasons, therefore, it is imperative that TMB must be very careful 
whenever selecting Expert (Peer) Review Panelists to insure that there is no clinical 
bias on the part of the expert reviewers against any physician who treats chronic 
Lyme disease patients, especially if the selected reviewers are members of a 
different medical society. 

While I have used Lyme disease as an example, this same basic principle applies to 
other medical societies, such as the fields of Complementary and Alternative 
Medicine (CAM) or Holistic Medicine or Environmental Medicine. Also, please be 
mindful that Sec. 200.1 of your Board Rules guarantees that patients have the right 
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to seek CAM therapies, so please refrain from discriminating against CAM and holistic 
doctors by selecting expert reviewers who are unfamiliar with or who are biased 
against these alternative methods of treatment. 

Please be careful also how other clauses in the TMB Board Rules and the Medical 
Practice Act (MPA) are interpreted whenever generalized, vague complaints are filed 
against doctors, such as: "failure to meet the standard of care"; "non-therapeutic 
prescribing or treatment"; "providing medically unnecessary services"; "failure to 
practice consistent with public health and welfare"; "violation of a state or federal 
law". The charges in this list were all copied from some of the formal complaints 
reported in the TMB Bulletin, Fall, 2007. These kinds of vague, generalized 
complaints should be red flags indicating that Artic:le 16, Section 31 of the Texas 
Constitution and Sec. 200.1 ofthe Medical Practice Act regarding complementary­
alternative medicine (CAM) could perhaps be in jeopardy of being violated. 

Please exercise your oversight authority to insure that the expert reviewers are not 
biased against CAM and that they have sufficient clinical experience with CAM 
therapies. If not, then it is your duty to discount their negatively biased reports and 
to give more weight and credibility to the reports of any expert witnesses brought by 
the respondent physician. To do otherwise is not fulfilling your mission statement to 
protect the public; rather, it is interfering in the doctor-patient relationship, 
especially when there is no third party payer involved and when the patient is willing 
to pay for these CAM services out-of-pocket. Otherwise, Texas patients will be 
denied the services of these good doctors if TMB prosecutors-persecutors (take your 
choice) select reviewers or expert witnesses who discriminate unfairly against holistic 
doctors in their Informal Show Compliance and Informal Settlement Conference 
(ISC) hearings or their formal State Office of Administrative Hearings (SOAH). 

We have already discussed how "standard of care" is a relative and subjective 
matter. Let's discuss the next two items in that list, "non-therapeutic prescribing or 
treatment" and "medically unnecessary services." This kind of descriptive 
terminology arises out of insurance legalese, as a way of denying patients' claims for 
so-called'''unproved'' or "experimental" therapies. It is not your role to be the 
arbiters of the economic validity of CAM therapies. Let the marketplace do that. 
Patients are entitled to a variety of safe treatment options in order to fulfill the AMA's 
Doctrine of Informed Consent. After all, many of these CAM options are a much safer 
alternative than the risk of becoming dependent upon controlled substances for their 
palliative effects in managing chronic symptoms and chronic pain, especially when 
the cause is unknown and the cure is unknown. 

Chapter 160 of the Texas Medical Practice Act (MPA), entitled "Report and 
Confidentiality ReqUirements," makes special reference to the federal HCQIA law. 
Sec. 160.008 of the MPA states that: "[A] defendant subject to this section may use 
otherwise confidential information obtained for legitimate internal business and 
professional purposes, including use in the defendant's own defense." (The 
context of this clause refers only to peer reviewers who must defend themselves 
against retaliatory law suits by physidans who were unhappy with the verdict 
rendered by the peer reviewers.) 

Why isn't this same privilege of access to confidential information being extended to 
physician respondents who are being investigated by TMB so that they can defend 
themselves adequately? As my grandmother used to like to say, "What's good for the 
goose is good for the gander." Therefore, Sec. 178.4 of the TMB Board Rules needs 
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to be amended because the misapplication of the basic concept of confidentiality is 
being used as a weapon against physicians throughout the entire investigative and 
prosecutorial process by TMB. Likewise, the Legislature needs to amend Sec. 
154.051(c) of the Medical Practice Act to make these two laws consistent with one 
another. 

Furthermore, Sec. 178.2(7) of the Board Rules needs to state clearly that 
anonymity may apply only to individual persons who can demonstrate a reasonable 
need for the protection of anonymity, but not to corporate entities (such as 
insurance companies). It also needs to state clearly that representatives of corporate 
entities, partnerships or associations should be required to declare their title or 
relationship to the corporate entity under penalty of perjury for failing to do so. I'm 
confident that our astute legislators. and TMB staff members will be able to find other 
clauses that I may have overlooked and that are also in need of attention in order to 
make these two codes consistent with the goals of due process and transparency. 

Unless we create a process that insures transparency and that eliminates the 
unnecessary confidentiality surrounding the identity of the complainant and that 
eliminates the vagueness of the complaint itself, then neither the accused physicians 
nor the public and most especially their satisfied patients will have any way of 
knowing whether some complaints might have been filed for frivolous or even illegal 
purposes - e.g., primarily economic purposes of cost-control, or perhaps even anti­
competitive purposes - instead of for the sole purpose of furthering quality health 
care, as required by the federal HCQIA law. 

Because the entire investigative and peer review process is shrouded behind a dark 
"veil of secrecy" - euphemistically called "confidentiality," and reminiscent of Iron 
Curtain justice with mock trials - there is no way to avoid this kind of deliberate 
abuse of the system which is so harmful not only to physicians but also to their 
patients who depend upon them unless we amend the Medical Practice Act and the 
TMB Board Rules to fix these problems. In fact, some of our statues and TMB Board 
Rules appear to be self-contradictory in this regard. The present system is broken, 
and it is not working well to protect patients' rights of access to CAM treatment 
modalities or to protect physicians' rights of fair due process. 

Sunshine and transparency will go a long way in discouraging frivolous or illegal 
complaints against physicians which are not made in "good faith," as required by the 
federal HCQIA law, for the sole purpose of furthering quality health care. Sunshine 
and transparency will also help to guarantee the integrity of the expert (peer) review 
process. As I see it, this the only real way to engender public trust and confidence in 
the Texas Medical Board - and not simply by hosting Town Hall meetings as some 
kind of PR stunt to allow physicians to vent their frustrations and genuine concerns, 
which are then politely ignored and qUickly forgotten. 

It has been three months since the last of those Town Hall meetings ended in mid­
September. Today, you voted on 31 revisions to the TMB Board Rules, all proposed 
since that time, but I haven't seen any revisions proposed yet which reflect the 
genuine concerns about due process expressed by physicians who attended those 
Town Hall meetings or who attended and testified at the House Appropriations 
Hearing held last year on October 23, 2007. (See hyperlink, above.) 

I have taken the time and trouble, therefore, to do a computerized search of the TIVIB 
Board Rules and also of the Texas Medical Practice Act for every single usage of the 
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terms "confidential" and "anonymous" and "due process" and "standard of care," and 
I have identified several spots in these two codes which need to be revised in order 
to guarantee transparency and fair due process for physicians. I urge you to do the 
same exercise and then to work cooperatively with the Legislature to amend the TMB 
Board Rules and the Medical Practice Act accordingly in order to enhance the right of 
Texas citizens to seek complementary and alternative therapies as guaranteed under 
Sec. 200.1 of the TMB Board Rules and to protect the due process rights of those 
physicians who belong to alternative schools of medical thought. 
http://www.tmb.state.tx.us/rules/codes/MedicaIPracticeActlO-16-07.doc 
http://www.tmb.state.tx.us/rules/docs/Board-Rules-Effective-08-10-2008.pdf 

Thank you for your consideration of my concerns. I will be sharing them with the 
Sunset Review Advisory Commission when they meet next week. 
http://www.sunset.state.tx.us/ 

My testimony will also be posted in the near future on several patient and physician 
websites. (See "cc" hyperlinks, below.) . 

CC: Rep. Carl Isett, Chair 
Texas Sunset Review Advisory Commission 

Sen. Jane l\Ielson, Chair 
Texas Committee on Health and Human Services 

Rep. Jodie Laubenberg, Chair 
Texas House Committee on Public Health 

Rep. Fred Brown 
Texas District 14, Brazos County, TX 

Sen. Steve Ogden 
Texas District 5, Bryan-College Statiofl 

Jane Orient, MD, President 
Andrew Schlafly, JD 
Association of American Physicians and Surgeons 
http://www.aapsonline.org/ 

Dr. Shirley Pigott, MD 
Texas Medical Board Watch 
http://www.texasmedicalboardwatch.com/ 

Dr. David Kocurek, PhD 
http://www.standupforlyme.org/ 

Annmarie Mikelski, Webmistress 
Texas Lyme Disease Association 
http://www.txlda.org/ 
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